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APPELLANT'S STATEMENT OF QUESTIONS 

PRESENTED 

1. The question is whether estoppel by res judicata 
precludes the defenses of misrepresentation and lack of 
consideration on a suit on five of seven notes because in 
a prior suit upon another of the same series the defenses 
of duress and a counter-claim had been urged. 

2. Does the doctrine of res judicata estop the de¬ 
fense of misrepresentation upon a suit on five of a series 
of seven notes because a defendant in a prior action upon 
one note of said series had interposed a counter-claim 
which was not passed upon by the trial Court. 
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Gregory Hankih, 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal allowed by this Court from a judg¬ 
ment of the Municipal Court of Appeals for the District 
of Columbia reversing a judgment on behalf of appellant 
in the Municipal Court for the District of Columbia. 

The review by this Court of the judgment of the Munici¬ 
pal Court for the District of Columbia is authorized by 
Title II, Sec. 773 (56 Stat. 196, Ch. 207, approved April 
1,1942) of the District of Columbia Code. 
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STATEMENT OF CASE 

For the purposes of this statement the appellant will 
be referred to herein as “Spilker” and the appellee as 
“Hankin”. 

Hankin, an attorney, represented Spilker in a case in¬ 
volving a limited divorce. While the divorce was in 
progress he obtained from Spilker a series of seven notes 
as payment for a claimed balance due as attorney fees 
(App. 53A, 54A, 55A). 

The present suit was brought on five notes of the said 
series and the defense urged by the pleadings was mis¬ 
representation and lack of consideration. The trial court 
below limited the issue to the question of misrepresenta¬ 
tion and upon this issue the jury found in favor of the 
defendant, Spilker. 

Hankin had obtained a judgment upon one note of the 
said series in a prior suit brought by him against Spilker 
wherein the defense of duress and a counter-claim were 
interposed. 

The trial of Municipal Court No. 452054 was had be¬ 
fore the Court, without a jury and the record in the first 
case discloses no finding of fact on the counter-claim but a 
general finding in favor of the plaintiff, Hankin (App. 2A). 

It will be noted that the causes of action were split by 
Hankin by having brought suit in the first instance oh one 
of the said notes and in the instant action, the last five of 
said series. 

Attorneys for Hankin in the present case filed motions 
for summary judgment, which said motions were argued 
before the same Judge who had tried the first suit and 
summary judgment was denied upon the ground that an 
issue was presented for determination by a jury (App. 
9A, 33A, 34A). 
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The facts adduced at the present trial supporting the 
defense of misrepresentation were to the effect that Han- 
kin, an attorney, had told Spilker that if she did not 
execute and sign the notes sued upon he would not obtain 
a property settlement for her and would stop a decree 
in her divorce case then pending in the United States 
District Court for the District of Columbia (App. 61A, 
62 A, 65A). 

One of the witnesses testifying as to the mispresenta- 
tions was Orin deMott Walker, an attorney, who was 
counsel of record for Spilker in Municipal Court No. 
452054 (App. 64A). 

The principal contention of Hankin in his appeal to 
the Municipal Court of Appeals for the District of Co¬ 
lumbia did not go to the merits of the defense but 
turned upon the question of the doctrine of res judicata 
by reason of his having split his causes of action. 

The question involved is one of law and will be more 
fully and clearly stated in the Summary of Argument 

STATEMENT OP POINTS UPON WHICH 
APPELLANT RELIES 

1. The Municipal Court of Appeals for the District 
of Columbia erred in its judgment that appellant was 
estopped to defend the case at bar because in a prior 
action upon one of a series of seven notes a defense of 
duress and a counter-claim had been filed. 

2. The Municipal Court of Appeals for the District 
of Columbia was in error in adopting the rule that de¬ 
fenses “comprehended and involved” are for the pur¬ 
poses of estoppel deemed to have been actually decided. 

3. The Municipal Court of Appeals for the District 
of Columbia erred in holding that it was res judicata in 
asserting a defense of misrepresentation and lack of con- 
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sideration to a suit upon five of a series of seven notes 
because in a prior action on one of said series, the defense 
of duress and a counter-claim had been filed. 

SUMMARY OF ARGUMENT 

In the case at bar appellee, plaintiff in a Municipal 
Court suit, made demand and claim upon appellant, de¬ 
fendant below. The amount claimed in the instant action 
was Twelve Hundred and Fifty ($1,250.00) Dollars and 
it was sought to bar and estop defenses to this suit by 
reason of a prior adjudication on one note of this trans¬ 
action. 

It is respectfully urged that the claim and demand 
being different, the judgment in the first action would 
only bar the defenses and counter-claim actually decided 
and determined in the prior action. 

The Municipal Court of Appeals for the District of 
Columbia took the view that the defenses being “com¬ 
prehended and involved” was sufficient for the purposes 
of estoppel and that a summary judgment should be 
entered against appellant. 

This Court and the Supreme Court of the United States 
have laid down the rule that where it is sought to apply 
the estoppel of a judgment rendered upon one cause of 
action to matters arising upon a different claim or de¬ 
mand, the inquiry must always be as to the points or 
questions actually determined and not what might have 
been determined and passed upon. 

The defense of misrepresentation and total lack of 
consideration were not and could not have been litigated 
and determined in the first cause of action and should not 
have been held to estop the present appellant to claim 
them as defenses in the case at bar. 
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Accordingly, it is felt that the rule laid down hy the 
Municipal Court of Appeals for the District of Columbia 
is in conflict with that laid down by the Supreme Court 
of the United States and by this Honorable Court. 

ARGUMENT 

The Municipal Court of Appeals for the District of 
Columbia erred in its application of res judicata. The 
lower tribunal in its Opinion rules that appellant was 
estopped because in a prior suit a counter-claim had been 
filed asking that the instant notes be “declared null and 
void. ,, 

As was pointed out, the Municipal Court for the Dis¬ 
trict of Columbia could not have granted the relief asked 
in the counter-claim and acordingly it was not a proper 
pleading on behalf of the defendant and could not have 
been conclusive of the subject matter now sued upon. 

This Court has said that one should not be precluded 
from contesting in a new action a different claim even 
though it arises out of the same transaction. 

In the case of Brown vs. Brown, 74 App. D. C. 309, 122 
F. (2d) 219, we find P. 310: 

“The doctrine of res judicata is that, 1 an existing 
final judgment or decree rendered upon the merits 
by a court of competent jurisdiction upon a matter 
within its jurisdiction is conclusive of the rights of 
the parties or their privies in all other actions in the 
. same or any other judicial tribunal of concurrent 
jurisdiction, on the points and matters in issue and 
adjudicated in the first suit\ 2 Freeman, Judgments 
(5th ed. 1925), Sec. 627, p. 1322. The doctrine com¬ 
prehends ‘a difference between the effect of a judg¬ 
ment as a bar or estoppel against the prosecution of 
a second action upon the first claim or demand, and 
its effect as an estoppel in another action between the 
same parties upon a different claim or cause of 
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action. In the former case, the judgment, if ren¬ 
dered upon the merits constitutes an absolute bar jto 
a subsequent action. It is a finality as to the claim 
or demand in controversy, concluding parties and 
those in privity with them, not only as to every mat¬ 
ter which was offered and received to sustain or 
defeat the claim or demand, but as to any other ad¬ 
missible matter which might have been offered for 
that purpose. . . . But where the second action be¬ 
tween the same parties is upon a different claim or 
demand, the judgment in the prior action operates 
as an estoppel only as to those matters in issue or 
points controverted, upon the determination of which 
the findin g or verdict was rendered. In all cases, 
therefore, where it is sought to apply the estoppel 
of a judgment rendered upon one cause of action to 
matters arising in a suit upon a different cause of 
action, the inquiry must always be as to the point 
or question actually litigated and determined in the 
original action, not what might have been thus liti¬ 
gated and determined. Only upon such matters is 
the judgment conclusive in another action \ Crom¬ 
well v. County of Sac, 1876, 94 U. S. 351, 352, 353, 
24 L. Ed. 195. • • •” 

Again, in the case of Vincent vs. U. S., 64 App. D. C. 

178, 76 F. (2d) 428, P. 181: 

“* * * In these circumstances he ought not to be 
precluded from contesting, in a new action, a different 
claim, though arising out of the same transaction; 
for though the judgment rendered in the first suit 
is conclusive of all the facts properly pleaded by the 
plaintiff there, it is not conclusive of other and differ¬ 
ent facts upon a different cause of action. This is the 
rule pronounced by the Supreme Court. In Larsen 
v. Northland Transp. Co., 292 U. S. 20, page 25, 54 
S. Ct. 584, 585, 78 L. Ed. 1096, it is said: ‘The estab¬ 
lished rule in this Court is that if in a second action 
between the same parties, a claim or demand different 
from the one sued upon in the prior action is presented, 
then the judgment m the former cause is an estoppel 
only as to those matters in issue or points controverted, 
upon the determination of which the finding or verdict 
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was rendered/ Bates v. Bodie, 245 TJ. S. 520, 526, 38 
S. Ct. 182, 62 L. Ed. 444, L. R. A. 1918C, 355; United 
States v. Moser, 266 U. S. 236, 241, 45 S. Ct 66, 69 
L. Ed. 262; United Shoe Mach. Corp. v. United States, 
258 U. S. 451, 458, 42 S. Ct. 363, 66 L. Ed. 708. The 
rule accepted in all of these cases is founded on the 
opinion of Mr. Justice Field in Cromwell v. County of 
Sac, 94 U. S. 351, 356,24 L. Ed. 195, where the question 
was considered at great length and the conclusion 
announced that 4 on principle a point not in litigation 
in one action cannot be received as conclusively settled 
in any subsequent action upon a different cause, be¬ 
cause it might have been determined in the first ac¬ 
tion/ ” 

The instant claim and suit was not adjudicated in the 
prior suit and defendant is not estopped from presenting 
her defenses because, while the parties were the same, the 
amount claimed herein was in a larger amount and accord¬ 
ingly the demand different in nature. 

The leading case on this subject will be found in the able 
decision of Justice Field in the case of Cromwell vs. County 
of Sac, 94 U. S. 351. The Court, in the Cromwell case, 
laid down the following rule: 

11 But where the second action between the same 
parties is upon a different claim or demand, the judg¬ 
ment in the prior action operates as an estoppel only 
as to those matters in issue or points controverted 
upon the determination of which the finding or verdict 
was rendered. In all cases, therefore, where it is 
sought to apply the estoppel of a judgment rendered 
upon one cause of action to matters arising in a suit 
upon a different cause of action, the inquiry must 
always be as to the point or question actually litigated 
and determined in the original action not what might 
have been thus litigated and determined. Only upon 
such matters is the judgment conclusive in another 
action.” 

We strongly urge that the Municipal Court of Appeals 
overlooked the fact that Hankin split his causes of action 
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and thereby made it necessary to defend two different 
demands or claims. 

It can easily be seen that, while the parties are the same, 
the amount of the claim in the first instance was Two 
Hundred and Fifty ($250.00) Dollars and the amount 
claimed here is Twelve Hundred and Fifty ($1,250.00) 
Dollars. Inasmuch as the claim was one for attorney’s 
fees, to estop Spilker from asserting her defenses would 
preclude her from her defense by reason of the action of 
appellant himself. 

A careful reading of the record below will further 
disclose that there was never any offer of proof by Hankin 
that the defense in the former action, conceding it to have 
existed, was necessarily conclusive of the demand sued 
upon in the second action. 

The Judge below who passed upon the motion for sum¬ 
mary judgment had tried the first action and was, of 
course, entirely familiar with the testimony adduced at 
the hearing. No one was in a better position to determine 
as a fact whether the defense passed upon in the former 
action was conclusive of the defense offered to the second 
and different demand. 

Can it be said that if the Court, in the first case, had 
ruled in favor of the counter-claim, that Hankin, plaintiff 
below, would have been precluded from filing suit on the 
balance of the notes? We believe not, and if the judgment 
in the first case was estopped as to Hankin it is unfair 
and erroneous to have determined it res judicata as to 
Spilker. 
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CONCLUSION 

In conclusion, it is respectfully submitted that the Opin¬ 
ion of the Municipal Court of Appeals is in direct conflict 
with the rule laid down by the Supreme Court of the 
United States and by this Court. 

Respectfully submitted, 

Alfbed Goldstein, 

400 6th Street, N. W. 
Washington, D. C. 

Attorney for AppeUcunt. 
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199 The entire record in Civil Action No. 452-054, 
entitled Gregory Hankin vs. Dorothy SpUker as re¬ 
quested in the designation of record, is delivered under 
separate cover due to the bulk thereof and in order to 
facilitate reference thereto. 

• • • • 


THE MUNICIPAL COURT FOR THE DISTRICT OF 

COLUMBIA 

Civil Action No. 452054 

Gregory Hankin 
Versus 

Dorothy R. Spilker, also known as Dorothy R. Webster, 
also known as Dorothy Remington 

Court Clerk’s Memorandum 


Date Judge 

5/14/48 Finding for the Pltf. for $250.00 

Further finding for Plaintiff (Mr. 

Hankin) on defendants counter¬ 
claim. (Note filed) Quinn 

May 21,48 Judgment on finding for Pltf. for 
$250.00 interest @6% per annum 
from Dec. 7,1946 & Costs 
Further judgment on finding for 
Pltf. (Mr. Hankin) on defts. coun¬ 
terclaim & Costs. 

• • • • 


Quinn 
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Filed Mar 2611:00 A. M. ’47 
Municipal Court District of Columbia 

IN THE MUNICIPAL COURT FOR THE DISTRICT 

OF COLUMBIA 

Civil Division 
Gregory Hankin 
710 Evans Building 
1420 New York Avenue, N. W. 

Washington, D. C. 

Plaintiff. 

vs. . 

Dorothy R. Spilker, 
also known as 
Dorothy R. Webster, 
also known as 
Dorothy Remington, 

1719 - 19th Street, N. W. 

Washington, D. C. 

Defendant. 

No. 452054 
Apr 16 1947 

Bill of Particulars 

Defendant on or about December 7, 1946, executed and 
delivered to plaintiff a promissory note in the follow¬ 
ing words and figures: 

“$250.00 Dec. 7, 1946 

Three months AFTER DATE I PROMISE TO PAY 
TO THE ORDER OF Gregory Hankin 
Two hundred and fifty and 00/100 DOLLARS with inter¬ 
est at the rate of 6% 

PAYABLE AT Riggs National Bank 
VALUE RECEIVED 

No. 2 Due March 7, 1947 (signed) Dorothy R. Spilker” 
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Defendant owes to plaintiff the amount of said note with 
interest from December 7,1946, besides costs. 

/s/ Gregory Hankin 

Gregory Hankin, Plaintiff. 

DISTRICT OF COLUMBIA, SS: 

Gregory Hankin, being first duly sworn on oath, says 
that the foregoing is a just and true statement of the 
amount owing by the defendant to plaintiff, exclusive of 
all set offs and just grounds of defense. 

/s/ Gregory Hankin 
• • • • 

Filed Apr 15 2:14 PM ’47 
Municipal Court District of Columbia 

Answer 
First Defense 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

That defendant retained plaintiff as attorney in a di¬ 
vorce action in the United States District Court for the 
District of Columbia. That it was the duty of the plain¬ 
tiff as such attorney to act for and in the interest of 
the defendant That plaintiff, as such attorney of rec¬ 
ord, refused to proceed in said divorce action involv¬ 
ing a property settlement, unless the defendant would 
execute the note, which is the basis of plaintiff’s suit, that 
the defendant acting under duress and in fear of losing 
her divorce action and property, was unlawfully coerced 
into executing the said note. 
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Third Defense 

That the plaintiff’s handling of defendant’s divorce case 
was such that the defendant was compelled to secure other 
counsel to protect her interests and had to pay co-counsel 
the sum of Twelve Hundred and Fifty Dollars, $1250.00, 
for services in representing and protecting her interests 
in the settlement of said divorce action, that the note in 
suit was given for attorney’s fee and is an exorbitant and 
unconscionable fee for the services rendered by plaintiff. 

Fourth Defense 

That defendant has paid to the plaintiff the sum of 
Six Hundred and Twenty-five Dollars, $625.00, for his 
services, which is in excess of the value of the services 
rendered by the plaintiff in the said divorce action and 
that the said sum so paid is more than a reasonable fee 
for services which plaintiff rendered the defendant. 

Wherefore defendant prays for judgment that the plain¬ 
tiff take nothing by his action, that said note be declared 
void, that the action be dismissed, and that defendant have 
her costs and attorney’s fees and such other and further 
relief as may to the Court seem just 

/s/ Orin deM. Walker 
Orin deM. Walker 
Counsel for Defendant 
815 15th Street, N. W. 

• • • • 

Filed Nov 22 10:50 AM ’47 
Municipal Court District of Columbia 

Answer to Counterclaim 

Now comes Gregory Hankin named as plaintiff in the 
above entitled cause, by his attorneys and for answer to 
the counterclaim filed herein by the defendant states as 
follows: 


6 A 


1. Plaintiff, Gregory Hankin, denies each and every 
material allegation contained in the counterclaim of the 
defendant and requires strict proof of all allegations al¬ 
leged therein. 

Wherefore, plaintiff prays this honorable court that 
upon hearing hereof said counterclaim be dismissed with 
costs to the defendant. 

Thomas B Scott and 
Charles W. Mander 
Attorneys for Plaintiff 
716 Evans Building 
Washington 5, D. C. 

By /s/ Thomas B. Scott 
• * • • 

Filed Oct 29 10:43 AM ’47 
Municipal Court District of Columbia 

Amended Answer 
First Defense 

That defendant entered into an agreement with plaintiff 
to represent defendant in a divorce action for which plain¬ 
tiff agreed to charge defendant a reasonable fee for plain¬ 
tiff’s services. That prior to the trial of said action, 
plaintiff demanded a fee of Two Thousand Five Hundred 
Dollars, $2,500.00, for his services as such attorney. Plain¬ 
tiff demanded Five Hundred Dollars, $500.00, in cash and 
the execution of eight notes, each in the sum of Two Hun¬ 
dred and Fifty Dollars, $250.00, a total of Two Thousand 
Dollars, $2,000.00. Plaintiff threatened the defendant that 
if defendant would not agree to pay the fee demanded and 
execute the notes presented, the plaintiff would upset the 
property settlement and withdraw from the divorce action. 
The note in suit is one of the eight notes secured by plaintiff 
under the foregoing threat. That defendant, acting under 
duress of the threat of plaintiff and in fear of losing 


defendant’s property, was thereby induced against her will 
and compelled in order to save her property to agree to 
plaintiff’s demand and signed the said notes. 

Second Defense 

That the character of the services rendered and the 
conduct of the plaintiff in the said action was such that 
defendant was, for defendant’s protection, obliged to retain 
co-counsel who took over defendant’s interest, tried the 
action, and concluded the property settlement. That under 
the circumstances the fee of Two Thousand Five Hundred 
Dollars, $2,500.00, demanded by the plaintiff is exorbitant 
and unconscionable. 

Third Defense 

That the plaintiff has received from the defendant for 
plaintiff’s services the sum of Seven Hundred and Fifty 
Dollars, $750.00, which is in excess of the value of the 
services rendered by plaintiff to defendant and is more 
than a reasonable fee which plaintiff agreed to charge for 
the services performed by plaintiff in said action, and 
plaintiff is entitled to no further fee. 

Counterclaim 

For a counterclaim against plaintiff, defendant asserts 
that plaintiff required the presence of defendant at plain¬ 
tiff’s office many, many times unecessarily, and at inop¬ 
portune times so that defendant was forced not only to 
lose many music lessons, but pupils as well, during the 
period plaintiff had defendant’s case in hand. That on 
two occasions plaintiff insisted on defendant’s attending 
plaintiff at his farm, twenty-five miles out of Washington 
at a great expense for auto hire. That plaintiff required 
defendant to supply stenographic service to plaintiff in the 
preparation of defendant’s case for which defendant paid. 
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1 That plaintiff repeatedly called for the attendance of wit- 
i nesses asking the same questions, and defendant was com¬ 
pelled to pay the witnesses for the time lost by such 
' attendance. That defendant had to pay co-counsel for the 
trial of said divorce action and for concluding the property 
settlement, the sum of One Thousand Two Hundred and 
1 Fifty Dollars, $1,250.00, which defendant would not have 
had to pay had plaintiff rendered the services as usual by 
1 an attorney under such circumstances, for all of which loss, 
the plaintiff is liable to the defendant 

WHEREFORE, Dorothy R. Spilker, Defendant and 
cross-complainant demands: 

1. That the complaint of the plaintiff be dismissed. 

2. That all the notes in the total of Two Thousand 
Dollars, $2,000.00, secured under duress from the defendant 
by plaintiff, including the note in suit, be declared null 
and void and of no effect and that defendant be discharged 
from liability thereunder. 

3. That the sum of Seven Hundred and Fifty Dollars, 

1 $750.00, paid by defendant to the plaintiff be held to be 

a reasonable fee and in full payment of the services of 
i plaintiff to defendant in the instant action. 

4. That defendant have and recover from the plaintiff 
the amount paid co-counsel, One Thousand Two Hundred 
and Fifty Dollars, $1,250.00, and reimbursement for loss 
of such other amounts as plaintiff may be held liable to 
pay. 

5. For cost and reasonable attorney fees, and such 
other and further relief as may to the Court seem meet. 

/s/ Orin deM. Walker 
Orin deM. Walker 
Counsel for Defendant 
815 15th Street, N. W. 

• • • • 
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228 Docket Entries 

Civil Action No. A 25153 

1948 

June, 10: Complaint and verification filed. 

10: Summons and copy issued; Returnable 
June 30, 1948. Ret’d “Not to be found”. 

30: Alias summons and copy issued. Ret. July 
20, 1948. 

July 7: Alias summons returned, “Served person¬ 

ally”. 

“ 20: Appearance of James A. O ’Shea and Al¬ 

fred Goldstein for defendant filed. 

“ 20: Continued to August 10, 1948 by defend¬ 

ant. 

August 9: Answer of defendant and demand for jury 
trial filed by defendant. 

“ 10: Order to calendar filed. On ready calendar. 

“ 13: Motion for Summary Judgment and Affi¬ 

davit in support of Motion for Summary 
Judgment filed by the plaintiff. 

“ 13: On motions calendar, August 23,1948. 

“ 19: Memorandum of Points and Authorities 

in opposition to Motion for Summary 
Judgment filed by defendant 

“ 20: Plaintiff’s reply to memo, in opposition to 

motion for summary judgment, etc., filed. 

“ 23: Affidavit of intervenor in opposition to 

motion for summary judgment, filed. 

“ 23: Particulars of demand filed by intervenor. 

“ 23: Motion to intervene as claimant against 

both plaintiff and defendant filed by Jo- 
siah Lyman, with exhibits of intervenor 
attached. 

“ 23: Continued to September 13, 1948, @ 10, 

by consent before Judge Quinn. 

“ 31: Plaintiff’s opposition to motion to inter¬ 

vene filed. 
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September 13: Motion to intervene denied. Motion for 
summary judgment denied. Judge Quinn. 
“ 17: Motion to strike paragraph four of defend¬ 

ant’s answer filed. 

“ 17: Request for findings of fact and conclu- 

clusions of law filed. 

“ 17: On motions calendar, September 27, 1948. 

229 Docket Entries—Continued 


1948 

September 22: Answer to motion to Strike paragraph 
four of defendant’s answer filed. 

“ 22: Answer to Request for findings of fact and 

conclusions of law filed. 

“ 27: Motion to strike paragraph four of de¬ 

fendant’s answer denied. Judge Quinn. 
(Entered on Docket, October 8, 1948) 

1949 

April 7: Subpoena and copy issued by plaintiff. 

Ret’d. “Not Served”. 

May 5: Subpoenas and copies (3) issued by de¬ 

fendant . Ret’d. “Served” (2) May 6, 
1949. 

June 3: Subpoenas and copies (2) issued by de¬ 

fendant—Ret’d “Served” (2) 

“ 6: Praecipe filed by plaintiff to reset case for 

Jury Trial. 

September 19: Subpoena and copy issued—Ret’d 

“Served” 

“ 21: Subpoenas and copies (3) issued—Ret’d 

“Served” (3) 

“ 23: Subpoena and copy issued—Ret’d 

“Served” 

“ 27: Jury sworn—Verdict for defendant. Judge 

Scott. 


11A 


1: Motion for judgment notwithstanding the 
verdict filed by attorneys for plaintiff. 

1: On motions calendar—October 11, 1949. 

6: Memorandum of points and authorities in 
opposition to Motion for Judgment not¬ 
withstanding verdict filed. 

11: Plaintiff’s motion for Judgment Non Ob¬ 
stante Veredicto, overruled; and judgment 
entered on the verdict for defendant and 
costs. Judge Scott. 

• • • • 

Filed Jun 10 10:11 AM ’48 
Municipal Court D. C. 

Civil Action No. A 25153 
Complaint 

Plaintiff, Gregory HanMn, a resident of Maryland and 
having his business address in the District of Columbia, 
sues the defendant, Dorothy R. Spilker also known as 
Dorothy R. Webster also known as Dorothy Webster Rem¬ 
ington, a resident of the District of Columbia, for money 
due and owing plaintiff on certain promissory notes, the 
amount of which is in the jurisdiction of this Court and 
for a good and sufficient cause of action states as follows: 

1. That the defendant on or about December 9, 1946, 
executed and delivered to plaintiff five promissory notes, 
all more specifically set forth in the bill of particulars 
hereto annexed and made a part hereof. 

2. Demand for payment has been made but defendant 
has made no payment on the notes and defendant owes to 
plaintiff the amount of said notes and interest. 

WHEREFORE, .the plaintiff demands judgment in the 
sum of Twelve Hundred and Fifty Dollars ($1,250.00) with 
interest at the rate of 6% from December 9, 1946, and 
costs and such other and further relief as this Court deems 
proper. 


October 


u 

u 


<< 
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Bill of Particulars 

$250.00 December 7,1946 

Six months After date I promise to pay 
To the order of Gregory Hankin 

Two Hundred and fifty and _DOLLARS 

with interest at the rate of 6% 

Payable at The Riggs National Bank 

Value Received 

No. 3 Due June 7, 1947 

/s/ Dorothy R. Spilker 

1719 - 19th St., N. W. 


$250.00 December 7,1946 

Nine months After date I promise to pay 
To the order of Gregory Hankin 

Two Hundred and fifty and _DOLLARS 

with interest at the rate of 6% 

Payable at The Riggs National Bank 

Value Received 

No. 4 Due Sept. 7, 1947 

/s/ Dorothy R. Spilker 
• • • • 

202 $250.00 December 7,1946 

One Year After date I promise to pay 
To the order of Gregory Hankin 

Two Hundred and fifty and -DOLLARS 

with interest at the rate of 6% 

Payable at The Riggs National Bank 

Value Received 

No. 5 Due December 7, 1947 

/s/ Dorothy R. Spilker 
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$250.00 December 9, 1946 

One year and three months After date I promise to pay 
To the order of Gregory Hankin 

Two hundred and fifty.and 00/100.DOLLARS 

with interest at the rate of 6% 

Payable at The Biggs National Bank, Washington, D. C. 

Value Received 

No. 6 Due March 9, 1948 

/s/ Dorothy R. Spilker 


$250.00 December 9, 1946 

One year and six months After date I promise to pay 
To the order of Gregory Hankin 

Two hundred and fifty.and 00/100.DOLLARS 

with interest at the rate of six percent. 

Payable at The Riggs National Bank, Washington, D. C. 

Value Received 

No. 7 Due June 9, 1948 

/s/ Dorothy R. Spilker 

1719 - 19th St., N. W. 


/s/ Gregory Hankin 
Plaintiff 

/s/ Thomas B. Scott 

Attorney for Plaintiff 

• • * • 

203 DISTRICT OF COLUMBIA, ss: 

Gregory Hankin, being first duly sworn on oath 
says the foregoing is a just and true statement of the 
amount owing by the defendant to plaintiff, exclusive of 
all set-offs and just grounds of defense. 

/s/ Gregory Hankin 
Plaintiff 
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Subscribed and sworn to before me this 9th day of June, 
1948. 

/s/ Ruth E. Angelo 

Notary Public, D. C. 

SEAL 

/s/ Thomas B. Scott 

Thomas B. Scott and 
Charles W. Mander 
Attorneys for Plaintiff 

• • • • 

204 Filed Aug 9 11:30 AM ’48 

Municipal Court D. C. 

Answer to Complamt 

1. The complaint fails to state a claim against defend¬ 
ant upon which relief can be granted. 

2. The defendant denies that she executed and delivered 
the promissory notes sued upon herein for money due and 
owing to the plaintiff, but, on the contrary, defendant 
states that there was no good and sufficient consideration 
and no money due and owing plaintiff at the time of the 
alleged execution and delivery of said notes. 

3. Defendant further states that at the time of the 
alleged execution and delivery of the said notes the rela¬ 
tionship of attorney and client existed between the parties 
hereto; defendant further states that she had, prior to the 
execution of said notes, paid plaintiff in full for all pro¬ 
fessional services performed by him on her behalf and 
there was nothing due and owing him and no good and 
sufficient consideration for the alleged signing and execu¬ 
tion of said promissory notes. 

4. Defendant further states that at the time of the 
alleged execution and delivery of the said notes, the rela¬ 
tionship of attorney and client existed between the parties 
hereto; that the plaintiff was acting as attorney for and on 
behalf of the defendant and that there were certain matters 
in litigation and that the execution and delivery of the 
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said notes were obtained and defendant’s signature thereto 
induced by the plaintiff upon the misrepresentation that if 
execution and delivery of the said notes were not made 
the best interests of defendant in said litigation would not 
be served; defendant states that acting only on such rep¬ 
resentations she executed and delivered the notes sued 
upon herein. 

WHEREFORE, she prays that the suit filed herein be 
dismissed. 

/s/ James A. O’Shea 
/s/ Alfred Goldstein 

Attorneys for Defendant 

Service of copy acnowledged this _ day of August, 

1948. 


Attorney for Plaintiff 

PLAINTIFF’S EXHIBIT NO. 1 

200 In Civil Action 452-054 & A 25153 

Includes Notes # 3 through 7 which appear 
on pages 194 and 195 of this record. 

3.75 

$250.00 Dec. 7, 1946 

253.75 

Three months After date I promise to pay 
to the order of Gregory Hankin 

Two hundred and fifty and 00/100.Dollars 

with interest at the rate of 6% 

Payable at Riggs National Bank 

Value Received 

195331 

No. 2 Due March 7, 1947 

/s/ Dorothy R. Spilker 

1719 - 19th St. N. W. 
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194 


7.50 

$250.00 Dec. 7, 1946 

257.50 

Six months After date I promise to pay 
to the order of Gregory Hankin 

Two hundred and fifty and 00/100_.Dollars 

with interest at the rate of 6% 

Payable at The Riggs National Bank 

Value Received 

195332 

No. 3 Due June 7, 1947 

/s/ Dorothy R. Spilker 

1719 - 19th St. N. W. 

11.25 

$250.00 Dec. 7, 1946 

261.25 

Nine months After date I promise to pay 
to the order of Gregory Hankin 

Two hundred and fifty and 00/100__.Dollars 

with interest at the rate of 6% 

Payable at The Riggs National Bank 

Value Received 

195333 

No. 4 Due Sept. 7,1947 

/s/ Dorothy R. Spilker 

15.00 

$250.00 Dec. 7, 1946 

265.00 

One year After date I promise to pay 
to the order of Gregory Hankin 

Two hundred and fifty and 00/100_Dollars 

with interest at the rate of 6% 

Payable at The Riggs National Bank 

Value Received 

195334 

No. 5 Due Dec. 7, 1947 

/s/ Dorothy R. Spilker 
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195 

18.75 

$250.00 December 9, 1946. 

268.75 

One year and three months After date I promise to pay 
to the order of Gregory H an kin 

Two hundred and fifty and 00/100._.Dollars 

with interest at the rate of 6 %. 

Payable at The Riggs National Bank, Washington, D. C. 

Value Received 

195335 

No. 6 . Due March 9, 1948. 

/s/ Dorothy R. Spilker 

22.50 

$250.00 December 9, 1946. 

272.50 

One year and six months After date I promise to pay 
to the order of Gregory Hankin 

Two hundred and fifty and 00/100.Dollars 

with interest at the rate of six percent. 

Payable at The Riggs National Bank, Washington, D. C. 

Value Received 

195336 

No. 7. Due June 9, 1948. 

/s/ Dorothy R. Spilker 

1719 - 19th St. N. W. 

PLAINTIFF’S EXHIBIT NO. 2 

190 1719 - 19th Street, N. W. 

Washington 9, D. C. 

28 June 1946 

Mr. Josiah Lyman 
809 Evans Building 
Washington, D. C. 

Dear Mr. Lyman: 

I have tried numerous times to reach you by phone and 
to see you at your office but I have been most unsuccessful. 
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Because of the circumstances which we discussed yester¬ 
day and the fact that I can never find you in by appoint¬ 
ment or otherwise, and because Mr. Hankin feels that he 
can no longer work w'vh you in this matter, I should like 
to relieve you of all responsibility of this case. I should 
like to retain Mr. Hankin as my attorney. 

Will you please turn over all papers in this case to Mr. 
Hankin. 

With my sincere appreciation of your unquestionable 
capability and time spent on this matter, I remain 

Sincerely yours, 

DOROTHY R. WEBSTER 

DRW/em 

PLAINTIFF’S EXHIBIT NO. 3 

197 1719 - 19th Street, N. W. 

Washington, D. C. 

29 June 1946 

Mr. Josiah Lyman 
809 Evans Building 
Washington, D. C. 

Dear Mr. Lyman: 

In view of our telephone conversations of yesterday and 
today, and because of the present state of the case, I object 
to Mr. Hankin’s withdrawal from the case. 

I have asked Mr. Hankin to continue as my attorney 
until other arrangements can be made, to which he has 
consented. 

I cannot continue having you represent me in this case. 

Sincerely yours, 

DOROTHY R. WEBSTER 

PLAINTIFF’S EXHIBIT NO. 4 

198 October 24, 1946. 
Mr. Gregory Hankin, 

Evans Building, 

Washington 5, D. C. 
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Dear Mr. Hankin: 

This is to confirm onr oral agreement as to yonr fee for 
effecting a property settlement with Mr. William J. Spilker 
as to onr house, 1719 - 19th Street, Northwest. 

If, as a result of the divorce suit, or whether by way of 
Judgment, compromise, settlement or otherwise, I retain 
the house and must pay less than $10,000 to Mr. Spilker 
for his interest in it, I shall pay you a fee of 25% of any 
saving from said sum of $10,000. By way of example: If 
I must pay him $6,000, then your fee shall be 25% of the 
$4,000 saved, or $1,000; if I pay him nothing, then your 
fee shall be 25% of the $10,000 saved, or $2,500. 

It is understood that any release from alimony or any 
other advantage offered to Mr. Spilker to induce a settle¬ 
ment shall not enter into the computation of your fee. It 
is further understood that this fee is for the property 
settlement, not for your services in the divorce suit, and 
is in addition to, not in lieu of, your fee in the divorce 
matter, whether paid by me or Mr. Spilker, whether pur¬ 
suant to order of Court or otherwise. 

Very truly yours, 

/s/ Dorothy R. Spilker 
Dorothy R. Spilker 

Accepted: 

/s/ Gregory Hankin. 

Gregory Hankin. 

• • • • 

205 Filed Aug 13 1948 

Municipal Court D. C. 

Motion for Summary Judgment 

Comes now the plaintiff by his attorneys and moves the 
Court as follows: 

1 . That it enter, pursuant to Rule 51 of the Rules of 
the Municipal Court for the District of Columbia, a sum- 
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mary judgment in plaintiff’s favor for the relief demanded 
in the Complaint on the ground that there is no genuine 
issue as to any material fact and that plaintiff is entitled to 
judgment as a matter of law. 

a) The notes in question are part of a series of notes 
supported by an indivisible consideration and upon which 
a determination was made by action brought by plaintiff 
on Note No. 2 wherein this Court held for plaintiff. 

b) All facts pertaining to the validity of the notes were 
put in issue and were testified to at the trial in Civil Action 
452-054 and the decision thereon constitutes res adjudicata. 

Pertinent facts pertaining to this motion are set forth 
in plaintiff’s affidavit which is attached hereto and made a 
part hereof. 

Pomts <md Authorities 

Buie 51 of the Rules of the Municipal Court for the 
District of Columbia. 

Rule 56 of the Federal Rules of Civil Procedure. 

/s/ Thomas B. Scott 

Attorney for Plaintiff 

• • • • 

Filed Aug 13 1948 Municipal Court D. C. 

206 Affidavit in Support of Motion for Summary 

Judgment 

DISTRICT OF COLUMBIA, ss: 

Gregory Hankin, being first duly sworn, on oath de¬ 
poses and says: 

1 . He is die plaintiff in the above-entitled cause; that 
he is a member of the bar and that he brought this action 
in conformity with Rule 14 of the Canons of Professional 
Ethics “to prevent injustice, imposition and fraud.” 

2. The promissory notes in this action are part of a 
series of seven notes executed by the defendant on De¬ 
cember 9, 1946, which series of notes were numbered 1 
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through 7 inclusive. The notes of this series in the in¬ 
stant case are numbered 3 through 7. 

3. Originally the plaintiff prepared a demand note 
for $1,000.00 and four notes, numbered 2 through 5, for 
$250.00 each to be executed on Saturday, December 7, 
1946. On that day, at the request of the defendant, the 
plaintiff agreed to reduce the demand notes to $500.00 and 
two additonal notes, numbered 6 and 7, for $250.00 each. 
Since all the notes were to be executed in Mr. McNeil’s 
Office on the following Monday, the substituted notes 
were dated December 9, 1946. Note No. 1 was a demand 
note for the sum of $500.00 and was paid on or about 
December 13, 1946. The remaining six notes, payable 
on the days stated therein, were for $250.00 each. Note 
No. 2 of the series became due on March 7, 1947. Upon 
failure and refusal of the defendant to pay, the plaintiff 
brought action, Civil Action No. 452-054 in this Court. 
The defendant set up various defenses and a counter¬ 
claim which included and embraced all the matters set 
forth in the defendant’s answer to the present complaint 
and which brought into issue the validity of all the notes 
executed by the defendant to the plaintiff. 

4. A trial was had before this honorable Court on or 
about May 19, 1948, Judge Quinn presiding, on both the 
claim and the counter-claim. 

5. At the trial of Civil Action No. 452-054, the defendant 
claimed that Note No. 2 and the other notes of the series 
mentioned were obtained by the plaintiff through duress 
and were, therefore void. The alleged duress consisted 
of a statement made by the plaintiff to the defendant that, 
unless his fees, in a matter in which he represented the 
defendant, were evidenced in writing in the form of prom¬ 
issory notes, he would “let the case go hang”, and the 

defendant claimed that she executed the notes being 
207 in fear of losing her divorce action and property 

settlement. The evidence showed that the series of 
notes were executed by the defendant in the presence of 
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Robert H. McNeil, Esquire, who was also her attorney, 
! that she never consulted Mr. McNeil as to her rights in 
the matter, that at the time of the execution of the notes 
there was no mention of any duress or compulsion, nor 
i was there any mention of any duress at the time the first 
note was paid, and that the first mention of any duress 
was in the answer filed in said Civil Action No. 452-054. 
i At no time prior to the execution of the notes, nor at the 
time of their execution in the presence of the defendant’s 
i attorney, Robert H. McNeil, nor at the time of payment 
! of the first note, nor in the course of the action on the 
second note (case No. 452-054) was- there any mention of 
any misrepresentation by the plaintiff to the defendant 
that “if execution and delivery of said notes were not 
made the best interests of the defendant in said litigation 
would not be served”. The first mention of misrepre- 
i sentation is the answer in the present action. The pre¬ 
siding Judge, in summing up the evidence, found that 
there was no duress. 

6 . The defendant variously claimed in that action, No. 
i 452-054, that fees already paid more than compensated 
plaintiff for his services, and that there was no consider- 
1 ation for the notes or that the fees represented by the 
notes were unconscionably excessive and, therefore, no 
recovery should be had on any of the notes. The evidence 
! at the trial showed that the notes were given after the 
defendant had orally agreed to pay this amount; that the 
oral agreement was arrived at after a written agreement 
by the defendant to pay a separate fee for the plaintiff’s 
services in effecting a property settlement, in addition to 
1 a reasonable fee in the divorce action; that this was a 
hard fought case, with a counter-action by the defendant’s 
husband; that, in order to take the property out of the 
husband’s 'hands, the plaintiff had the property put under 
receivership, the attorneys for both sides acting as re¬ 
ceivers; that the plaintiff had to spend a great deal of 
time; that at the time of the application for receivership 
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fees the plaintiff made full disclosure of the fees charged 
both by him and Mr. McNeil; that the District Court 
treated the receivership as being auxiliary to the divorce 
action, and in the light of the fees paid or agreed 
208 upon awarded additional fees to the attorneys as 
receivers; that the additional fee allowed to the 
plaintiff to be paid by the defendant was waived by him 
because the fees had by that time been agreed upon 
through the execution of the notes. In addition, Mr. 
McNeil, appearing as the defendant’s witness, testified 
that his fee of $1,250.00 was reasonable, and that his work 
was by far less than the plaintiff’s work in the case. In 
summing up the evidence, the Court found that there was 
consideration to sustain the notes, that the fees charged 
were not excessive and that there was no basis for can¬ 
celling any of the notes. 

7. The defendant claimed, in this same Civil action 
No. 452-054 that, because of the manner in which the 
plaintiff conducted the case, she was compelled to employ 
other counsel (Mr. McNeil), whom she paid a fee of 
$1,250.00. The evidence showed that originally the de¬ 
fendant employed Josiah Lyman, Esquire, as her attorney, 
and upon 'his suggestion she also employed the plaintiff 
as co-counsel; that about four months later she became 
dissatisfied with Mr. Lyman and dismissed him as her 
attorney; that the plaintiff offered to withdraw from this 
case, but the defendant refused to release him; that he 
then agreed to stay in the case until she employed another 
attorney; that the defendant then employed Mr. McNeil; 
that the latter accepted the employment either on the con¬ 
dition or with the suggestion that the plaintiff remain in 
the case; that this was communicated to the plaintiff by 
both Mr. McNeil and the defendant; and that upon the 
defendant’s further request the plaintiff continued to act 
as her attorney, together with Mr. McNeil as co-counsel. 
This took place some six months before the trial of the 
divorce action. In summing up the evidence, the Court 
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found that the planitiff never agreed that he would pay 
Mr. McNeil’s fee and that there was no basis for impos¬ 
ing such obligation upon the plaintiff. 

8 . The defendant in Civil Action No. 452-054 also 
claimed other damages at the trial. She and her lay 
witnesses sought to testify that the plaintiff called the 
defendant to see him too many times; that he interviewed 
her witnesses twice, rather than once, about the same 
matters; that he asked them many questions which, in 
their judgment, had no relevance to the case; that, on two 
occasions, once on a Sunday and once on a legal holiday, 
she was “compelled” by the plaintiff to come to his 

home where he examined her time and again upon 
209 the same questions; because of all of this the de¬ 
fendant lost compensation for music lessons she 
might have given at those times, that she had to pay her 
witnesses for their time, and had to pay many taxi fares. 
The Court found that, obviously, the defendant and her 
lay witnesses were not in a position to judge whether 
the questions asked by the plaintiff were relevant or irrele¬ 
vant, whether one interview was sufficient or whether an- 
' other interview was necessary, that the sum and substance 
of the evidence was that the plaintiff was very painstak¬ 
ing and meticulous in protecting his client’s rights, and 
that this is not a fault which would render an attorney 
liable in damages. 

9. The defendant also claimed in Civil Action No. 
452-054 damages for money spent by her in taking her 
witnesses to lunch during the days of the trial and for 
monies spent by her for some typing done by her secretary 
in connection with this case. The Court found that there 
was no substance to these claims. 

10. The Court concluded in Civil Action No. 452-054 
that there was no merit to the defendant’s defenses to 
the action brought by the plaintiff on Note No. 2, and 
that judgment should be rendered in his favor; also, that 
there was no merit to the defendant’s counter-claim, in- 
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eluding that all notes be cancelled, and that it should be 
dismissed. The Court in making this decision considered 
the entire series of the notes which were exhibited in the 
course of the trial, including the notes upon which the 
present action was brought. 

/s/ Gregory Hankin 

Subscribed and sworn to before me this 12th day of 
August, 1948. 

(SEAL) 

/s/ Buth E. Angelo 

Notary Public, D. C. 

210 Filed Aug 19 1:18 PM ’48 

Municipal Court D. C. 

Memorandum of Points and Authorities In Opposition to 
Motion for Summary Judgment 

1. The defense raised in Civil Action No. A-25,153 
were not included in Civil Action No. 452-054. 

2. Plaintiff in his own affidavit admits on Page Three 
thereof, “the first mention of mis-representation is the 
answer in the present action”. 

3. Defendant’s motion is based on his own Affidavit 
and not supported by the record. 

4. The matters raised in the present suit were not 
disposed of by any findings in the prior suit. 

5. The defenses raised in the instant cause could not 
be raised in the prior cause because .the plaintiff had elected 
to sue on only one of the notes. 

6 . For the reasons set forth in the accompanying affi¬ 
davits. 

/s/ James A. O’Shea 
/s/ Alfred Goldstein 

Attorneys for Defendant 

I hereby certify that a copy of the foregoing Memo¬ 
randum, together with the Affidavits in support thereof, 
was mailed post-paid to Thomas B. Scott, Esq. and Charles 
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W. Mander, Esq. 716 Evans Building, Attorneys for 
Plaintiff, on the 19th day of August, 1948. 
i /s/ Alfred Goldstein 

211 Filed Aug 19 1:18 PM ’48 

Municipal Court D. C. 

Affidavit of Dorothy R. SpUJcer 
DISTRICT OF COLUMBIA, ss: 

i Dorothy R. Spilker, being first duly sworn, upon oath 
deposes and says that she is the defendant named in the 
above entitled cause; that she is acquainted with the 
Affidavit of plaintiff filed in support of his motion for 
summary judgment; affiant states that the present suit is 
upon five notes, in the sum of Two Hundred and Fifty 
($250.00) Dollars each; that in Civil Action No. 452-054 
the amount sued upon was Two hundred and Fifty 
($250.00) Dollars; affiant states that for the first time the 
entire matter is before the Court and that in the present 
action it will be possible to go into the reasonableness of 
the fees and the lack of consideration for the signing and 
execution of the notes sued upon; affiant offers to prove 
in the instant case the lack of consideration by expert wit¬ 
ness, as to the reasonableness of the fee charged; affiant 
further states that the defense of mis-representation was 
not an issue in Civil Action No. 452-054; plaintiff admits 
on page three of his affidavit that this defense was not 
an issue and, therefore, he cannot preclude defendant from 
her day in Court on this issue. 

i Affiant further states that she is advised and informed 
that the judgment obtained in Civil Action No. 452-054 
made no findings of fact to support plaintiff’s claim on 
Page 5, Paragraph 10 of his Affidavit. Affiant states that 
she is informed and believes as a matter of law, the record 
does not support plaintiff’s contention and he should not 
be permitted to benefit by the separate filing of these 
causes of action; affiant further states that all of the issues 
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of fact should be determined in this matter and that the 
subject matter of this suit was not the same as in Civil 
Action No. 452-054. 

WHEREFORE, having fully answered, she prays for 
dismissal of the plaintiff’s motion for summary judgment. 

/s/ Dorothy R. Spilker 

Subscribed and sworn to before me this 19th day of 
August, 1948. 

SEAL 

/s/ Rose M. Browning 

Notary Public, D. C. 

212 Filed Aug 19 1:18 PM ’48 

Municipal Court D. C. 

Affidavit of Orin deM. Walker 

DISTRICT OF COLUMBIA, ss: 

Orin deM. Walker, being first duly sworn, upon oath 
deposes and says that he is a member of the Bar of the 
District of Columbia and has been for many years; that 
he was attorney of record for Dorothy R. Spilker in Civil 
Action No. 452-054 in this Court; that he is acquainted 
with the present suit and is also fully acquainted with all 
of the facts pertaining to the issues herein. 

Affiant states that he is familiar with the Motion for 
Summary Judgment filed herein by the plaintiff; that in 
his opinion the issues raised in the present case were not 
determined in Civil Action No. 452-054; he says that the 
amount sued upon in the prior action was Two Hundred 
and Fifty ($250.00) Dollars and that the whole amount 
claimed by the plaintiff was not before the Court; affiant 
states that in the present action it will be possible to go 
into the reasonableness of the fee charged by the plaintiff 
and to the lack of consideration for the signing and execu¬ 
tion of the notes sued upon herein. That in his opinion 
there was no consideration for the signing and execution 
of the said notes and that the fees charged were unreason- 
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able; that he was precluded from testifying in Civil Action 
No. 452-054 because of his position as attorney of record. 

Affiant states upon information and belief, that one of 
the defenses raised in the present case is misrepresenta¬ 
tion, which issue was not raised in the cause of action in 
which he appeared as counsel, namely, Civil Action No. 
452-054. 

Affiant further states that inasmuch as only one of the 
notes were sued upon and that the entire series of notes 
were not before the court, it was impossible to go into 
the reasonableness of the fee, the lack of consideration 
and misrepresentation, as is the issue in the present cause 
of action. 

/s/ Orin deM. Walker 

i Subscribed and sworn to before me this 19th day of 
August, 1948. 

SEAL 


/s/ Hilda E. Jones 

Notary Public D. C. 
My commission expires June 14, 1950. 


213 Filed Aug 20 1948 

Municipal Court D. C. 

Plamtiff’s Reply to Memorandum in Opposition to Motion 
for Summary Judgment and Plamtiff’s 
Request for Further Relief 

1 Comes now the plaintiff by his attorneys in reply to 
defendants memorandum in opposition to Motion For 
Summary Judgment and in addition to affirming his Mo¬ 
tion for Summary Judgment, moves this Honorable Court 
to strike the affidavits filed by and on behalf of the de¬ 
fendant for the reason that they do not comply with Buie 
51 (d) of the Rules of the Municipal Court for the Dis¬ 
trict of Columbia and were filed in bad faith in violation 
of Buie 51 (f) of the Buies of the Municipal Court for 
the District of Columbia. 


I 
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I. The Affidavits filed do not conform to Rule 51(d) 

Rule 51 (d) requires that “Supporting and opposing 
affidavits shall be made on personal knowledge, shall set 
forth such facts as would be admissible in evidence and 
shall show affirmatively that the affiant is competent to 
testify the matters stated therein/ * 

(a) The affidavit of Dorothy R. Spilker states no facts 
which would be admissible as evidence, contains discus¬ 
sions as to conclusions of law, makes no showing that she 
is competent to testify on the matters of law, and makes 
her statements upon information and belief. 

(b) The affidavit of Orin de M. Walker states that 
“in his opinion the issues raised in the present cause were 
not determined in Civil Action No. 452-054 ,, ? that in the 
present action “It will be possible” to go into the reason¬ 
ableness of the fees and lack of consideration; that “in his 
opinion ” there was no consideration for the signing and 
execution of the said notes and that the fees charged 
were unreasonable.” The second paragraph of the affi¬ 
davit is based not upon the affiants own knowledge but 
“upon information and belief”. 

II. Affidavits are false, filed in had faith and for pur¬ 
pose of delay. 

Treating the matters set forth in the affidavits as facts 
which might constitute competent evidence at the 
214 trial of the case, they are patently false, and were 
set forth in bad faith for the purpose of delay. 

(a) An examination of the answer and counter-claim 
in Civil Action No. 452-054 and the judgment of the Court 
thereon shows that all of the notes were in issue in that 
case, and that the defendant had her day in court on the 
issues of reasonableness of fee and want of consideration. 

(b) The defendant’s denial, that in summing up the| 
testimony the Court has made no findings of fact to sup-| 
port plaintiff’s claim as set forth in Paragraph 10 of thel 
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plaintiff’s affidavit, is false, and the question can be re¬ 
solved by a reference of this motion to the Judge who 
presided at the trial or by having him testify on the facts 
relating to the present motion. 

i (c) Affiant Walker, as a member of this bar, knows 
or ought to know that the issues of reasonableness of 
fees and want of consideration were fully determined in 
the prior action; that it was not only possible to go into 
the issues pertaining to all the notes, but that he, as 
attorney for the defendant in that action, brought all the 
notes into issue, that a trial was had on the validity of 
all the notes, that the notes were before the Court and 
physically exhibited to the trial judge. 

i III. Defense of Misrepresentation presents no issue . 

There is no issue presented by the charge of Misrepre¬ 
sentation. 

(a) Paragraph 4 of the defendant’s answer does not 
set forth (1) any representation of a material fact by 
the plaintiff; (2) that such fact was false; (3) and that 
she relied on the representation to her damage. All these 
elements are lacking in the defense of misrepresentation. 
215 (b) Assuming that the defense of misrepresenta¬ 

tion was properly pleaded and had substance, it 
comes too late at this stage, under Rule 13 (a) of the 
Rules of the Municipal Court for the District of Co¬ 
lumbia, such defense had to be and was asserted in the 
prior action. 

1 Assuming that a representation that “her best interests 
would not be served unless by her signing the notes” con¬ 
stitutes a statement of material fact, rather than a moral 
judgment, it is nevertheless true that it is to the best 
interest of a client to have her obligation evidenced in 
writing and to pay such obligation. 


f 
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IV. Facts in Plaintiff ’s affidavit not sufficiently Con¬ 
troverted. 

Assuming that the defendant’s denial of the facts set 
forth in Paragraph 10 of plaintiff’s affidavit was true, 
neither affidavit filed by the defendant controverts any 
of the facts set forth in Paragraphs 1 through 9 of the 
plaintiff’s affidavit, and these, together with the judg¬ 
ment entered in Civil Action No. 452-054 constitutes a 
complete defense of res adjudicata. 

WHEREFORE, plaintiff submits that the Motion for 
Summary Judgment be granted, that an order be issued 
requiring the defendant to pay costs and attorney fees 
and that the Court takes such further action as it deems 
appropriate under Rule 51 (f) of this Court. 

Respectfully submitted, 

/s/ Thomas B. Scott 
Thomas B. Scott 
Charles W .Mander 
Attorneys for Plaintiff 
• • • • 

216 Order of Court Denying Plaintiff’s Motion 

for Summary Judgment 

Sept. 13, 1948: Motion to intervene denied; Motion for 
summary judgment denied. 

Judge Quinn. 

Filed Sep. 17 1948 Municipal Court D. C. 

217 Motion to Strike Paragraph Four 

of Defendant’s Answer 

Comes now the plaintiff by his attorney and moves this 
Honorable Court to strike paragraph four (4) of the de¬ 
fendant’s answer and for reasons states as follows: 

1. Paragraph four of the defendant’s answer purports 
to state that the promissory notes executed by the de- 
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fendant were done so because of the misrepresentations 
on the part of the plaintiff. Yet it does not set forth 
(a) any representation of a material fact by the plain¬ 
tiff, (b) that such fact was false and (c) that the de¬ 
fendant relied on the representation to her damage, all 
of which are elements necessary to a charge of misrepre¬ 
sentation and all are lacking in this defense. 

Points and Authorities 

Buie 12 (f) Municipal Court Civil Buies. 

Buie 9 (b) of the Federal Buies of Civil Procedure. 
Corpus Juris Secundum Vol. 10 Sec. 627 Page 1264. 

/s/ Thomas B. Scott 

i Attorney for Plaintiff 

• • • • 

! Filed Sep 22 2:03 PM ’48 

Municipal Court D. C. 

218 Answer to Motion to Strike Paragraph Four 

of Defendant’s Answer 

1 Now comes the defendant, by her attorney, and for 
answer to the motion to strike paragraph four of de¬ 
fendant’s answer, filed herein, states as follows: 

1. Buie 12 (f) of the Civil Buies of the Municipal 
Court for the District of Columbia, provides that Motion 
to Strike shall be filed “within five days after the service 
of the pleading upon him or upon the Court’s own initia¬ 
tive at any time”. 

More than five days have elapsed since the filing of the 
pleading and the service of same upon plaintiff and the 
filing of the motion is not within the time prescribed by 
the rules. 

2. The Court refused of its own initiative the motion 
at the time of the argument of the Motion for Summary 
Judgment, although requested by the plaintiff. 
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3. The said Motion is frivolous and withont merit. 

/s/ James A. O’Shea 
/s/ Alfred Goldstein 

Attorneys for Defendant 

• • • • 

219 Memorandum of the Court on Plaintiff’s 
Request for Findings of Fact and Conclusions 

of Law 

In answer to Plaintiff’s Request for Findings of Fact 
and Conclusions of Law under Rule 48 (b) Rules of the 
Municipal Court for the District of Columbia effective 
November 15, 1947, filed September 17, 1948, the fol¬ 
lowing is the statement of the Court: 

On August 13, 1948, Plaintiff filed a Motion for a 
Summary Judgment under Rule 51, Rules of the Munici¬ 
pal Court for the District of Columbia effective Novem¬ 
ber 15, 1947. After due consideration of all the plead¬ 
ings, affidavits, etc. this Motion for a Summary Judgment 
was denied by reason of the fact that (a) it did not 
appear that the moving party was entitled to judgment 
as a matter of law, and (b) it did not appear that there 
was an absence of a genuine issue remaining for trial. 1 

“. . . it is well established that one who moves for a 
summary judgment has the burden of demonstrating 
clearly the absence of any genuine issue of fact, and that 
any doubt as to the existence of such an issue is resolved 
against the movant.” 2 

Inasmuch as Rule 48 (b) under which the present re¬ 
quest for Findings of Fact and Conclusions of Law was 
made reads: 


1 Sartor v. Arkansas Natural Gas Corp., 321 U. S. 620, 627, 88 
L. Ed. 967, 972, 64 S. Ct. 724. 

2 Wittlin v. Giacalone, 81 U. S. App. D. C. 20, 21,164 F. 2d 20, 21. 
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i “(b) Findings of Fact and Conclusions of Law. In 
all actions tried upon the facts without a jury, the Court 
may, if requested by any party, find the facts specially and 
state separately its conclusions of law therein and direct 
the entry of the appropriate judgment.” 
whereas there has been no trial upon the facts as yet in 
the case at bar, Plantiff’s request is at this time pre¬ 
mature and this Court can at present only give the above- 
stated reasons for having denied Plaintiffs Motion for 
a Summary Judgment. 

/s/ T. D. Quinn 
Judge 

September 29,1948 

220 Verdict of the Jury 

September 27, 1949: Jury sworn: Verdict for 
the defendant. 

• * • • 

221 Motion for Judgment Notwithstanding 

Verdict 

Comes now the plaintiff by his attorneys and moves this 
Honorable Court to set aside the verdict and to enter 
judgment for the plaintiff notwithstanding the verdict 
rendered by the jury, and for reasons for this motion 
assigns as follows: 

1. The notes upon which the plaintiff brought this 
action are notes numbered 3 through 7 of a series of seven 
notes made by the defendant to the plaintiff as payee. 

2. The uncontradicted evidence shows that all these 
notes, in aggregate amount of $2,000.00, were issued for 
services rendered by the plaintiff to the defendant, that 
the consideration for the said notes was indivisible, and 
that the question of the sufficiency of the consideration 
was not in issue in this case. 

3. The uncontradicted evidence shows that note No. 1 
of said series of notes was a demand note in the amount 
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of $500.00 was paid upon demand; that the defendant 
failed and refused to pay note No. 2, which was in the 
sum of $250.00, and that the plaintiff brought an action 
in this court, Civil Action No. 452-054. 

4. In that action (Civil Action No. 452-054), the de¬ 
fendant set up a number of defenses and a counterclaim, 
alleging among other things, that the plaintiff obtained 
all of the said series of notes through duress, including 
the notes upon which the present action is brought, as 
follows: 

First Defense 

That defendant entered into an agreement with plain¬ 
tiff to represent defendant in a divorce action for which 
plaintiff agreed to charge defendant a reasonable fee for 
plaintiff’s services. That during the trial of said action, 
plaintiff demanded a fee of two thousand Five Hundred 
Dollars, $2,500.00, for his services as such attorney. Plain¬ 
tiff demanded Five Hundred Dollars, $500.00, in cash and 
the execution of eight notes, each in the sum of Two 
Hundred and Fifty Dollars, $250.00, a total of Two Thou¬ 
sand Dollars, $2,000.00. Plaintiff threatened the defend¬ 
ant that if defendant would not agree to pay the fee 
demanded and execute the notes presented, the 
222 plaintiff would upset the property settlement and 
withdraw from the divorce action. The note in suit 
is one of the eight notes secured by plaintiff under the 
foregoing threat. That defendant, acting under duress of 
the threat of plaintiff and in fear of losing defendant’s 
property, was thereby induced against her vill and com¬ 
pelled in order to save her property to agree to plain¬ 
tiff’s demand and signed the said notes. 

# • • • 

WHEREFORE, Dorothy R. Spilker, Defendant and 

cross-complainant demands: 

• * • • 

2. That all the notes in the total of Two Thousand 
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Dollars, $2,000.00, secured under duress from the defend¬ 
ant by plaintiff, including the note in suit be declared 
null and void and of no effect and that the defendant be 
discharged from liability thereunder. 

• • • « 

5. At the trial in said Civil Action No. 452-054 in this 
Court, the defendant introduced evidence to the effect 
that the plaintiff had stated to the defendant that unless 
his fees in a matter in which he rerpesented the de¬ 
fendant were evidenced in writing in the form of promis¬ 
sory notes he would “let the case go hang”, and the de¬ 
fendant claimed that she executed the said notes being 
in fear of losing her divorce action and property settle¬ 
ment. The evidence in that case showed that the series 
of notes were executed by the defendant in the presence 
of Robert H. McNeil, Esq. who was also her attorney, 
that she never consulted Mr. McNeil as to her rights in 
the matter, that at the time of the execution of the notes 
there was no mention of any duress or compulsion nor 
was there any mention of any duress at the time the first 
note was paid. 

6. In the present action the same evidence as to duress 
was introduced except that the words alleged to have 
been used by the plaintiff were to the effect that if the 
defendant did not sign the note, he would upset the di¬ 
vorce proceeding and the property settlement. 

7. The action of the Court in said Civil Action 
223 No. 452-054 constituted res adjudicata, and the de¬ 
fense of duress was not available to the defendant in 
the present action upon the same notes which were ad¬ 
judicated in the previous action. 

8. In the present action, the defendant and her wit¬ 
nesses testified that the plaintiff had threatened that if 
the defendant refused to execute the notes, he would upset 
the property settlement and the divorce action and that 
the defendant being in fear of such action on the part 
of plaintiff, executed these notes in the presence of Mr. 
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McNeill, her attorney who was representing her together 
with the plaintiff in the said divorce action and property 
settlement. The nncontradicted evidence shows that the 
only persons present at the time of the execution of the 
notes were the plaintiff, the defendant and Mr. McNeill; 
that the plaintiff handed the said notes to Mr. McNeill 
who upon examining the same handed the said notes to 
Mrs. Spilker; that the defendant signed the notes and 
handed them back to Mr. McNeill; and the latter handed 
them to plaintiff; that during all this nothing was said 
concerning any threat or coercion on the part of plain¬ 
tiff. The Court erred in failing to instruct the jury that 
these facts and circumstances negative any evidence that 
the plaintiff executed these notes because of any threat 
or coercion on the part of the plaintiff. 

9. In this action, the defendant in her answer alleged 
that the plaintiff obtained the said notes from the de¬ 
fendant through misrepresentation that “if execution and 
delivery of said notes were not made the best interest 
of the defendant in said litigation would not be served.” 
No evidence was introduced to show any misrepresenta¬ 
tion on the part of plaintiff of any material fact upon 
which the defendant relied to her damage. Li instruct¬ 
ing the jury on the question of misrepresentation the 
Court erred in failing to instruct the jury that there was 
no evidence in support of this allegation. 

10. In the present case no duress was pleaded but evi¬ 
dence was permitted to be introduced over objections of 
plaintiff. 

11. Misrepresentation was pleaded but no evidence in¬ 
troduced. 

224 Wherefore, the plaintiff prays this Honorable 
Court grant the Motion for Judgment for Plain¬ 
tiff notwithstanding the Verdict rendered by the jury. 

/s/ Thomas B. Scott 
Thomas B. Scott 
Charles W. Mander 
Attorneys for Plaintiff 
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225 Memorandum of Points and Authorities in 
Opposition to Motion for Judgment 
1 Notwithstanding Verdict 

i 1 . In the case of Moran v. Washington By. & Electric 
Co., 60 App. D. C. 155, it was held error to enter a 
judgment non obstante veredicto in the absence of grant¬ 
ing motion for new trial. 

i In the instant case plaintiff does not seek a new trial. 

In the Moran case the Court stated: 
i i “The terms of the Seventh Amendment and the cir¬ 
cumstances of its adoption show that one of its pur¬ 
poses was to require adherence to the rule of the common 
law that a verdict cannot be disturbed for an error of 
law occurring on the trial without awarding a new trial.’ 
Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 S. 
Ct. 523,57 L. Ed. 879.” 

2. This matter was previously determined by Hon¬ 
orable Judge Quinn acting on plaintiff’s motion for sum¬ 
mary judgment in the case at bar and upon re-argument 
before the Court in the instant case for a directed verdict. 

3. Plaintiff’s motion is based upon the pleadings in 
a case which were not offered at the trial and therefore 
not part of the record in this case. The defense raised 
in the instant cause related to a series of notes before 
this Court for the first time and the facts adduced at the 
trial raised an issue of fact which was determined by the 
jury after full hearing. 

4. As was stated in the Memorandum filed by Honor¬ 
able Judge Quinn: 

1 “. . . It is well established that one who moves for 
a summary judgment has the burden of demonstrating 
clearly the absence of any genuine issue of fact, and 
that any doubt as to the existence of such and issue is 
resolved against the movant.” ’ 

“Whittlin v. Gialone, 81 U. S. App. D. C. 20, 21, 154 
F. 2nd 20,21.” 
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It was further stated in the Whittlin case, 

“ ‘Even if the pleading of the party oposing the motion 
is defective and does not state a sufficient claim for de¬ 
fense, the motion will be denied, if the opposing papers 
show a genuine issue of fact/ ” 

5. There was undoubtedly a genuine issue of fact 
with respect to the duress and inducement for the sign¬ 
ing of the notes sued upon herein which fact was sub¬ 
mitted to the jury under instructions ably given to the 
jury by the Courts charge. 

• • • • 

226 The question of duress which was the induce¬ 
ment for the signing of the notes in the case at bar 

was determined for the first time by the parties hereto 
in the instant case and submitted to the jury under the 
law as was stated in the case of Rizzi v. Fanelli, Vol. 77 
No. 17 W. L. R. Page 383 (April 29,1949). 

It is respectfully submitted that plaintiff’s motion is 
without merit and should be denied. 

/s/ James A. O’Shea 
/s/ Alfred Goldstein 

Attorneys for Defendant 

227 Judgment of the Court 

October 11, 1949: Plaintiff’s motion for judg¬ 
ment non obstante veredicto, overruled and judg¬ 
ment entered on the verdict for defendant and costs. 

Judge Scott. 

• • • • 

230 Notice of Appeal 

Notice is hereby given that GREGORY HANKIN 
appeals to The Municipal Court of Appeals for the Dis¬ 
trict of Columbia from the judgment (order) of this court 
entered on the 11th day of October, 19 49. 
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Names and addresses of parties 
or attorneys to be served: 

James A. O’ Shea, Esq. 

Alfred Goldstein, Esq. 

Attorneys for Defendant 
400 6th St.,N. W. 

Washington, D. C. 

/s/ Thomas B. Scott 

Attorney for Plainti ff 
716 Evans Building, Washington, D. C. 
Address 

• • • • 

THE MUNICIPAL COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 
No. 877 

Gregory Hankin, Appellant, 
v. 

Dorothy R. Spilker, also known as Dorothy R. Webster, 
also known as Dorothy W. Remington, Appellee. 
Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued January 16, 1950 Decided March 10, 1950) 
i Thomas B. Scott, with whom Charles W. Mander was 
on the brief, for appellant. 

1 Alfred Goldstein, with whom James A. O’Shea was on 
the brief, for appellee. 

• Before Cayton, Chief Judge, and Hood and Clagett, 
Associate Judges. 

I CAYTON, Chief Judge: This appeal arises from a 
judgment denying recovery on five promissory notes. The 
notes in question had been executed by appellee Mrs. 
i Spilker for legal services rendered her by appellant Hankin 
in a divorce action. In the court below Mrs. Spilker de¬ 
fended on the ground of misrepresentation by Hankin 
when the notes were signed, and a jury returned a verdict 


41A 


in her favor. Hankin brings this appeal, assigning some 
fifteen errors. The decisive question is whether Mrs. 
Spilker is precluded by the doctrine of res judicata from 
denying liability on the notes. 

Without recapitulating all the facts presented in the 
record and the contradictory testimony of the witnesses, - 
it appears that Mr. Hankin was engaged by Mrs. Spilker 
to represent her in a divorce action and in an ensuing 
property settlement. Other attorneys were also engaged 
by her at various stages of the divorce litigation, with 
Mr. Hankin acting as co-counsel. It seems undisputed 
that he did a major portion of the work in the case, 
although in the end he did not take the case to trial. 
While he was serving as co-counsel with the attorney who 
finally tried the case, Mr. Hankin obtained from Mrs. 
Spilker seven promissory notes for a total of $2000, made 
out to him, five of which are the subject of this litigation. 

These seven notes were executed on December 9, 1946 
in the office of another attorney. 1 They were made out 
in a numbered series extending from 1 to 7. Number 1 
was a demand note for $500, and each of the others was 
for $250. The maturity dates of these latter notes fell 
at three month intervals from date of execution, with 
number 7 maturing on June 9,1948. 

The demand note was paid a few days later, but when 
note number 2 fell due, it was not paid. Hankin filed 
suit thereon, and after a trial on the merits, recovered 
judgment. The record in that action has been incorpo¬ 
rated into the record here. Because of the question of 
res judicata, it is necessary to recount the proceedings 
in that first suit at some length. 

The action was begun by pleading the note in full In 


1 Five notes were dated December 7,1946 but all were apparently 
signed December 9. This discrepancy resulted from a conference 
on December 7 at which several changes in the compensation for 
Mr. Hankin were made. 
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her answer, Mrs. Spilker said “that plaintiff, as snch at¬ 
torney of record, refused to proceed in said divorce action 
involving a property settlement, unless the defendant 
would execute the note, which is the basis of plaintiffs 
suit, that the defendant acting under duress and in fear 
of losing her divorce action and property, was unlawfully 
coerced into executing the said note.” She also defended 
by saying that she had to engage other counsel at a cost 
of $1250, that the note in suit was for an exorbitant and 
unconscionable fee for legal services, and that she had 
already overpaid Mr. Hankin for his services. 

Thereafter, Hankin filed a motion to strike the answer, 
chiefly on the ground that it contained scandalous and 
libelous matter. But he also stated that his refusal to 
proceed with the case unless the note were signed was 
neither “duress” nor “unlawful coercion.” In her reply 
to the motion, Mrs. Spilker stated: “no relief can be 
granted where a contract lacks the essential element of 
consent,” and that since the note was executed under 
duress it was voidable. The motion to strike was over¬ 
ruled. 

Before trial Mrs. Spilker amended her pleadings by 
1 filing a counterclaim seeking recompense for the amount 
she had paid the attorney who took her case to trial, and 
she sought a determination that the amount already paid 
; Hankin was to be considered full payment for the serv¬ 
ices. She also demanded “that all the notes in the total 
of Two Thousand Dollars, $2,000.00, secured under duress 
from the defendant by plaintiff, including the note in 
suit, be declared null and void and of no effect ...” 

The case was tried by judge and resulted in a general 
finding in favor of plaintiff Hankin, who was awarded 
judgment on the note, and a disallowance of the counter¬ 
claim. Mrs. Spilker took no appeal. The issue was first 
raised by plaintiff Hankin in a motion for summary 
! judgment, supported by affidavit. The motion was denied 
i on the grounds that “(a) it did not appear that the mov- 
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ing party was entitled to judgment as a matter of law, 
and (b) it did not appear that there was an absence of a 
genuine issue remaining for trial.” Accordingly the case 
proceeded to trial before a jury. 

Mrs. Spilker’s chief defense in the present action was 
that of misrepresentation, rather than duress and co¬ 
ercion. She pleaded: “that the execution and delivery 
of the said notes were obtained and defendant’s signa¬ 
ture thereto induced by the plantiff upon the misrepre¬ 
sentation that if execution and delivery of the said notes 
were not made the best interests of defendant in said 
litigation would not be served ...” She also stated: 
“that she had, prior to the execution of said notes, paid 
plaintiff in full for all professional services performed 
by him on her behalf and there was nothing due and 
owing him and no good and sufficient consideration for 
the alleged signing and execution of said promissory 
notes.” In other words, she was again denying the valid¬ 
ity of the contract for lack of mutual assent in its execu¬ 
tion, but this time for misrepresentation rather than 
duress and coercion. She also claimed failure of con¬ 
sideration and payment for plaintiff’s services to the 
extent of their value. 

There seems to be no doubt that these were substantially 
the same issues defendant had raised in defense to the 
action on note number 2 and therefore, under the rule of 
res judicata, not again available to her unless she came 
within one of the exceptions to that rule. 

The general application of the rule has been carefully 
spelled out in an early Supreme Court case 2 and in 
several decisions in this jurisdiction. 3 And there are 


2 CromweU V. Sac County, 94 U. S. 361, 352-3. 

3 Great Atlantic & Pacific Tea Co. V. West, 66 App. D. C. 103, 10 
F. 2d 898; Gill v. GUI, 79 U. S. App. D. C. 357,147 F. 2d 154; Smith 
& Gottlieb V. Cheatham, D. C. Mun. App., 31 A. 2d 676, 71 W. L. R. 
28; Scholl v. Tibbs, D. C. Mun. App., 36 A. 2d 352, 72 W. L. R. 351. 
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many decisions which more specifically establish the law 
governing cases like the one now before ns. One of the 
basic rules is that a previous judgment is conclusive of 
those matters which were “comprehended and involved” 
in the decision. “Whatever is necessarily implied in the 
former decision, is, for the purpose of the estoppel, 
deemed to have been actually decided.” 4 
1 The estoppel of res judicata is not confined “to a find¬ 
ing upon a question purely of fact, or upon a mixed ques¬ 
tion of law and fact, but ... it extends as well to a de¬ 
cision construing an agreement between the parties and 
to a decision which determines the legal rights of the 
parties on a state of facts common to both suits, although 
the causes of action are different.” 5 The proper test 
would seem to be “whether the substance of the rights 
or interest established in the first action will be destroyed 
or impaired by the prosecution of the second.” 6 When a 
new defense or a counterclaim, or a different statement 
! of a cause of action would impair or destroy rights estab¬ 
lished in the first action, then the party raising such issue 
is estopped from relitigation. It would amount to a col¬ 
lateral attack upon such a judgment. It would defeat the 
fundamental purpose of the doctrine of res judicata: that 
of securing “the peace and repose of society by the settle¬ 
ment of matters capable of judicial determination.” 7 The 


4 Crompton & Knowles Loom Works v. Brown, 28 Misc. Rep. 518, 

1 59 N. Y. S. 556, quoting Pray V. Hegeman, 98 N. Y. 351. See also 
Reich v. Cochran, 151 N. Y. 122, 45 N. E. 367. 

* Southern Minnesota Ry. Ext. Co. v. St. Paul & S. C. R. Co., 8 
Cir., 55 Fed. 690, 696, citing: Tioga R. V. Blossburg & C. R., 20 
Wall. 137; Merriam V. Whittemore, 5 Gray 316; Goodenow v. Litch¬ 
field, 59 Iowa 226-36, 9 N. W. 107, 13 N. W. 86; Whitehurst V. 
Rogers, 38 Md. 503; Clark v. Wiles, 54 Mich. 323, 20 N. W. 63; 
Mueller V. Henning, 102 Ill. 646; Bigelow, Estoppel (5th Ed.), 99. 

• SchuykUl Fuel Corp. v. B. & C. Nieberg Realty Corp., 250 N. Y. 
304, 165 N. E. 456, 458. 

i 1 Southern Pac. R. Co. v. United States, 168 U. S. 1, 49. 
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estoppel thus should be as broad as the issues determined 
in the prior judgment and merged therein. 

Though payable in periodic installments, what we have 
here is quite plainly an entire and single contract. The 
notes (like bond coupons or other evidence of installment 
payments) are all parts of the same contract; they merely 
evidence the time and manner of payment. The crucial 
point in such controversies is whether the particular de¬ 
fense is equally applicable to all the notes in the series. 
“. . . if such defense is interposed against either note, 
obligation, or installment and determined either to be or 
not to be an existing and sufficient defense, such determi¬ 
nation is conclusive of the existence or non-existence of 
such defense in any subsequent action upon any other 
note, obligation, or installment.” 8 

A mere change in the form of the action does not enable 
a party to escape the force of the prior judgment® By 
the same token, a mere restatement of a defense in differ¬ 
ent words does not defeat the doctrine. As long as the 
identity of the issues can be ascertained, even though the 
methods and theories of presentation may differ, the ad¬ 
judication concludes the second litigation. 10 And the true 
test of the identity of the issues is the identity of the 
facts necessary to maintain the causes of action. 11 A 
party may not prove a set of facts under on theory and 
then relitigate the same facts, claiming that they amount 
to a different legal conclusion. This would be confusing 


•2 Freeman, Judgments (5th Ed.), § 898. See also, 50 C. J. S., 
Judgments, § 712 (a) (2) and 736 (b). 

• Watkins v. Madison County Trust & Deposit Co.*, D. C. N. D. 
N. Y., 40 F. 2d 91, 97; SehuykiU Fuel Corp. V. B. & C. Nieberg 
Realty Corp., supra, 457, 458. 

10 Phoenix Finance Corporation V. Iowa-Wisconsin B. Co., 8 Cir., 
115 F. 2d 1. 

11 Union Central Life Ins. Co. v. Drake, 8 Cir., 214 Fed. 536, 
545; Hutchinson v. Sperry, 3 Cir., 1 F. 2d 302, 304. 
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grounds of an action with the cause of action itself. 
Even when there are several grounds on which an action 
may lie, together they may add up to only a single cause of 
action or a single defense. 12 

“If it appears that the first judgment involved the 
whole claim, or extended to the whole subject-matter, and 
settled the entire defense to the whole of a series of notes 
or claims, and adjudicated the whole subject-matter of a 
defense equally relevant to and conclusive of the contro¬ 
versy between the parties, as well as in respect to the 
claim or defense in judgment as in respect to other claims 
and defenses thereto, pertaining to the same transaction 
or subject-matter, then the first judgment operates as 
an estoppel to the whole. . . .” 1S 

Judged by these well-defined tests, we must hold that 
the defendant had no right to assert in this action the de¬ 
fense of misrepresentation. It is true that misrepresenta¬ 
tion as a defense differs from that of duress and coercion. 
It is also true that since each note constituted a distinct 
cause of action as it fell due, the defendant could theoreti- 


12 Mendez v. Baetjer, 1 Cir., 106 F. 2d 163. In Baltimore S. S. 
Co. v. Phillips, 274 U. S. 316, in a tort action, the Supreme Court 
stated: 

"A cause of action does not consist of facts, but of the unlawful 
violation of a right which the facts show. The number and variety 
of the facts alleged do not establish more than one cause of 
action so long as their result ... is the violation of but one right 
by a single legal wrong.” 

See also: Wilcox v. Gibbs Sewing Mach. Co. v. Sherborne, 3 Cir., 
123 Fed. 875, which quotes Lord Ellenborough on estoppel in the 
case of Outram v. Morewood, 3 East. 346. 

13 Lacy v. EVler , 8 Ind. App. 286, 35 N. E. 847, 848, quoting 
KUander v. Hoover, 111 Ind. 10, 11 N. E. 796. See also: Equitable 
Life Assur. Soc. v. McKeithen, 130 Fla. 568, 178 So. 127; Beloit v. 
Morgan, 136 U. S. 646; Fitch v. Stanton T. P., 8 Cir., 190 Fed. 310; 
Jones v. Silver, 97 Mo. App. 231, 70 S. W. 1109; Ward v. Sire, 52 
App. Div. 443, 65 N. Y. S. 101 ; Puffer Mfg. Co. v. Rivers, 10 Ga. 
App. 154, 73 S. E. 20; Fumeaux v. First Nat. Bank, 39 Kan. 144, 
17 Pac. 854; Defries v. McMeans, 121 Iowa 540, 97 N. W. 65. 
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cally have presented different defenses to the individual 
notes as they were sued on. But that is not what she did. 
Her defense in the original suit was duress and coercion 
and struck directly at the heart of the contract. She 
specifically challenged its validity. She did not allege 
that her defense went solely to note number 2 or claim 
that the circumstances of the execution of that note were 
any different from those of the other notes. On the con¬ 
trary, she herself, by her answer to the first suit, put into 
issue all the notes and the basic contract itself. Her 
defenses of duress and coercion directly repudiated the 
mutual assent necessary to the validity of the contract. 
And by her counterclaim she sought an adjudication that 
she owed Hankin nothing and “that all the notes in the 
total of Two Thousand Dollars, $2,000.00, secured under 
duress from the defendant by plaintiff, including the note 
in suit, be declared null and void and of no effect . . .” 

Mutuality of assent to the basic contract itself having 
been specifically placed in litigation by her defenses and 
counterclaim in the first case, she was thereafter estopped 
from relitigating the same question. On that issue she 
had her day in court and lost; whatever other defenses 
she may have had to the other notes, the right to deny 
assent was not again available to her. This was not a 
situation where an equitable defenes and counterclaim 
were never filed, 14 or one in which the defense went only 
to part of the contract. 15 Under the circumstances of this 
case the first judgment was conclusive on the issue of 
assent. 

Reversed and remanded with instructions to set aside 
judgment in favor of defendant and to enter judgment 
on the notes for plaintiff. 


14 Sckuykill Fuel Corp. v. B. & C. Nieberg Realty Corp ., supra; 
Trescott v. White, 7 Cir., 11 F. 2d 864. 

18 KUander V. Hoover, 111 Ind. 10, 11 N. E. 796. 
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Proceedings 

3 MOTION FOR SUMMARY JUDGMENT 
ON BEHALF OF PLAINTIFF( Renewed) 
(Arguments on the Motion were heard in Judge Scott’s 
Chambers, as follows:) 

MR. SCOTT: If your Honor please, prior to going into 
this proceeding which we are about to try, the case of 
Hankins versus Dorothy Spilker, Civil Action A-25,153, 
the plaintiff would like to renew the motion for summary 
judgment. 

• • • • 

11 THE COURT: That is why I want your rights 
preserved by having a stenographer here. I am not 
going to overrule Judge Quinn. It is a rather embarrass¬ 
ing situation to me. 

• • • • 

26 MR. SCOTT: I would like my objection as to the 
introduction of any evidence on the question of 

duress to carry through the trial without making indi¬ 
vidual objections. 

THE COURT: All right. The Court understands that. 

• • • • 

26-A Evidence on Behalf of the Plaintiff 

• • • • 

Gregory Hankin, 

• • • • 

Direct Examination 

X 

• • • • 

27 Q Will you describe the circumstances of the 
time you saw her on December 7, 1946? A On 

December 7 we had some discussion about the amount of 
fee. 

MR. GOLDSTEIN: What date was that? 
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THE WITNESS: December 7. I shall have to go over 
to December 9. I take it you want me to state what hap¬ 
pened also on December 9. 

BY MR. SCOTT: 

Q Yes, on or about those dates. A Do you mean the 
day on which the notes were executed? 

Q Yes. A Well, on December 9, it was, Mrs. Spilker 
and I met in the office of Robert H. McNeill who, like my¬ 
self, was representing Mrs. Spilker. 

Q Was what? A Was representing Mrs. Spilker in 
her limited divorce proceeding and also in her prop- 

28 erty settlement with her husband William Spilker. 
The object of the meeting was— 

MR. GOLDSTEIN: I object to the object. 

BY MR. SCOTT: 

Q All right. Proceed. A Do you want me to state 
what happened? 

Q Yes. A As we sat down with Mr. Robert McNeill 
I handed him a series of seven notes, to Mr. McNeill, who 
looked them over and then passed them to Mrs. Spilker. 
She signed those notes and gave them back to Mr. McNeill. 
Those notes were—the first was a demand note for $500, 
and the remaining notes were notes for $250, payable in 
intervals of three months apart. Mr. McNeill having 
looked at these notes called my attention to the fact that 
the first note carried no interest, and my explanation was 
that this was a demand note for $500 which it was ex¬ 
pected would be paid in a few days, and therefore I didn’t 
bother including interest. The other notes carried interest 
at the rate of 6 per cent. After Mr. McNeill looked over 
the notes he handed them to me. That is all that occurred 
so far as these notes are concerned. 

• • • • 

BY MR. SCOTT: 

Q Mr. Hankin, now I show you notes Nos. 3 

29 through 7 and ask you whether or not you can 
identify them? A These are the notes which Mrs. 
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Spilker executed on December 9, on Monday, December 9, 
in the presence of Mr. McNeill who was co-counsel with 
me representing Mrs. Spilker. 

I might add this, that some of the notes, of these five— 
three of them were dated December 7 and the last two 
were dated December 9. They were all executed on De¬ 
cember 9. The reason for it was that the notes were to 
be executed on December 7, which was on a Saturday, and 
there was a note for $500 which was to be paid instead 
of two notes for $250 and at the request of Mrs. Spilker 
I changed those two notes—that one note for $500 to two 
notes for $250 each, and since it was too late on Saturday 
afternoon to execute these notes they were dated Decem¬ 
ber 9th and were executed on Decmber 9th in the presence 
of Mr. McNeill. 

• • • • 

BY MB. SCOTT: 

Q Did there come a time after the execution of these 
notes that you have described when you demanded pay¬ 
ment of the notes marked Plaintiffs Exhibit No. 1? 
30 A Yes. On the last day when the property settle¬ 
ment was signed I asked for payment of the first 
note, which was as I said a demand note for $500 and it 
was paid to me by Mr. McNeill acting as counsel— 

• * • • 

32 Cross-Examination 

• • • # 

51 BY MB. GOLDSTEIN: 

Q Did Mr. McNeill have his appearance entered at that 
time? A Yes. 

Q Go ahead and tell us what he said. A Mr. 

52 McNeill told me he had to consult—or that counsel 
for Mr. Spilker wanted to consult with him about 

the settlement and didn’t want to talk in my presence, 
because he said there was some question about the fee 
which Mrs. Spilker was going to be charge. 
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Q By whom? A By me. 

Q When was this? A It was about December 5 or 6, 
1946. It might have been on December 4. 

Q All right, now, Mr. Hankin— A Just a second. 

Q Oh, pardon me. A You asked a question of large 
scope which I will be glad to give you all the information 
on. Then I felt somewhat disturbed because after all Mr. 
Spilker had agreed to the payment of $2,000 in lieu of her 
obligation in the letter which was read, and also to pay 
me a reasonable fee for my services. So I then called up 
Mrs. Spilker and I said to her, 11 What is all this question 
about our fee? I thought that was agreed to.” She gave 
me an evasive answer which I don’t recall 

Q You called her on the phone? A I called her on 
the telephone. 

Q Can you fix the date, about? A As I said it was 
about December 4. 

53 Q Go ahead. A The early part of December. 

It was a few days before the notes were signed. So, 
I said, “Well, if those things are going on, I don’t want 
any further question about the amount of the fee. I want 
to have that reduced in the form of promissory notes, so 
that there won’t be any further question about it.” She 
showed hesitation to do it and I said, “Well, if you don’t 
execute the promissory notes, then I shall have to ask 
leave of the Court to withdraw from the case.” 

Q Right at that point, is it a fact that you told her at 
that time in the presence of Miss Massa and Miss Harrow, 
these two witnesses, in the hallway of your office building 
if these notes were not signed you would see that the di¬ 
vorce and property settlement did not go through? A It 
is absolutely not so. I was shocked when you stated that 
to the jury, because what I did say— 

Q All right. Tell us what you did say. A First of 
all, I would not talk about my business matters in the hall¬ 
way of my office building. Secondly, what I did say to her 
was if she didn’t execute the notes as evidence of her obli- 
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gation to me which she had made orally, that I should ask 
leave of court to withdraw from the case. 

• • * • 

59 BY MB. GOLDSTEIN: 

Q Now, Mr. Hankin, how much money have 

60 you received in cash today—how much money have 
you gotten out of this case all together? A I 

shall tell you. $400 in cash, $500 on the first promissory 
note, then there was a judgment of $250 on the second 
promissory note. 

• • • • 

BY MB. GOLDSTEIN: 

Q Now, I ask you whether at any time in any place, in 
the hallways of your office, you ever said to Mrs. Spilker 
in the presence of anyone, if she didn’t go through with 
the signing of these notes you would see that the divorce 
was not granted and that the property settlement didn’t 
go through? 

i MB. SCOTT: I object on the ground— 

THE WITNESS: I testified on that— 

MB. SCOTT: Mr. Hankin, please. 

61 MB. GOLDSTEIN: Just a minute. 

MB. SCOTT: Let the Court rule. 

THE COUBT: He has already been asked that and 
answered the question. 

MB. GOLDSTEIN: The only reason I put it this way, 
your Honor, you will recall he said it in the hallway. 

THE COUBT: You asked him whether he said it in 
the hallway in the presence of these two people. 

MB. GOLDSTEIN: Yes. 

THE COUBT: You can ask him if you want to now 
whether he said it in the presence of anyone else. 

BY MB. GOLDSTEIN: 

Q Did you ever say it in the presence of anyone else 
anywhere— A Mr. Goldstein, I have already answered 
1 that question in the negative. I said “no” and I consider 
1 the repetition of such a question offensive. 
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• • • • 

62 Q When was the case being tried! A It was 
tried sometime in December. 

Q Why don’t yon look on the fly leaf? 

MR. SCOTT: If yonr Honor please, the record speaks 
for itself. 

MR. GOLDSTEIN: Well, if yon don’t remember it, 
sir. He has the record. 

MR. O’SHEA: Do yon want the record to go in evi¬ 
dence? 

MR. SCOTT: No. 

MR. O’SHEA: Then why do yon say it speaks for it¬ 
self? 

MR. SCOTT: He says he doesn’t remember. 

MR. GOLDSTEIN: I am asking him to refresh his 
recollection from the record. 

BY MR. GOLDSTEIN: 

Q Don’t yon know from the fly leaf when it was being 
tried? Look on the fly leaf. A Yes, it was on December 
4. 

Q And these conversations yon had abont signing the 
note took place on December 7—correct? A Which? I 
talked abont several conversations. 

Q Any conversation. When did it take place? A 
Yes, on December 7. 

63 Q December 7 was a Saturday, correct? A 
Yes. 

Q Some of these notes that yon are now suing on were 
dated December 7. A But they were signed on Decem¬ 
ber 9. 

Q Some of them were dated December 9, correct, and 
some of them were dated December 7. A Yes. 

Q So there was conversation abont that from the 4th 
until the signing of the note, correct?—not what it was 
but there was conversation. A Yon can’t spend all the 
time talking abont— 

Q No, not all the time, some of the time. A There 
was some conversation, yes. 
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Q You know by looking at that record that the Court 
ordered this case to be settled by December 6? 

MR. SCOTT: I object to that. That has nothing to do 
with this case. 

MR. GOLDSTEIN: It has a lot to do with it. 

; THE WITNESS: Just what do you mean? 

| THE COURT: Just a minute. He has a right to clar¬ 
ify his answer. You see, we have three people all talking 
all the time. Only one can do it at one time. Your counsel 
is here. He can make objections if you will only give him 
an opportunity. 

64 MR. SCOTT: I object to the question on the 
ground that what happened in a divorce action is 

no part of this case, none at all. 

MR. GOLDSTEIN: I differ, your Honor. 

TEE COURT: Well, he on direct examination testified 
to some extent, there was a differential between the 
charges he had made for services rendered—he said some 
charges were for the limited divorce case and the other 
were for the other. I think you may go ahead, sir. 

BY MR. GOLDSTEIN: 

i Q Will you answer the question? A I would like to 
have it explained, Mr. Goldstein. How can a court order 
a settlement? The parties had indicated they might settle 
it, but how can a court order a settlement, 
i Q Just listen to what I am reading to you, December 
4, 1946, hearing on complaint completed and counsel agree 
on settlement which is presented to the Court on Decem¬ 
ber 6,1946. 

Did that occur in court? A Again, as a matter of fact, 
the settlement was not presented to the Court on Decem¬ 
ber 6. 

Q I know it was not, but did that occur in court, I am 
asking you, that agreement? A Well, there was talk 
about agreeing to it by December 6, but we didn’t 

65 agree to it by December 6. Both sides were holding 
out for more. 
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• • # • 

BY MR. GOLDSTEIN: 

Q So the settlement hadn’t been agreed upon on De¬ 
cember 4, is that correct? A No. As a matter of fact, if 
my recollection is correct it was not agreed upon until De¬ 
cember 13th. 

66 Q And the order was not signed until December 
16, correct? A That is possible. 

• • • • 

67 Robert H. McNeill, 

• • • • 

Direct Examination 

• * • • 

Q Now directing your attention to December 9, 1946, 
will you kindly tell the Court and' jury about a conference 
that took place in your office concerning the execu- 

68 cution of certain notes? A I recall the confer¬ 
ence, at which time certain notes were executed and 

delivered by Mrs. Spilker to Mr. Hankin in my presence. 

Q Now, at this conference did you hand the notes over 
to Mrs. Spilker to sign? A I think that is true. It has 
been some time ago. I wouldn’t like to say I remember 
all the details but I remember that they were handed to 
her in my office. I think I probably did so. 

Q Did you, after they were signed, hand them back to 
Mr. Hankin? A That is my recollection, that I handed 
them to Mr. Hankin after they were signed. 

Q Are you in possession of knowledge as to what these 
notes were for? A Based on the conference we had there 
I could give you my recollection as to the conference. 

• • • • 

70 THE WITNESS: The conference was held in my 
office. I can’t remember the date because I haven’t 
had access to my file recently. I turned them over to 
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Mr. Walker who called me into the case, for his considera¬ 
tion, bnt speaking about the dates, when the notes were 
executed, I think December 1946 was the date I was asked 
about; we had a meeting in the office to consider a settle¬ 
ment—an attempted compromise of conflicting claims 
about Mr. Hanking fee. Mr. Hankin at that time had a 
contract or an agreement which gave him one-third— 

1 ME. GOLDSTEIN: We object to all this. We object 
to the reciting of what the contract said. 

THE COURT: Yes. The best evidence would be the 
contract itself. 

MR. SCOTT: The contract is in evidence that we are 
speaking of. 

71 THE WITNESS: There was an agreement that 
I saw. 

' THE COURT: I suppose you had better let him see 
the contract. 

MR. SCOTT: Yes. 

THE COURT: Let him see whether he can identify 
that as one he prepared or whether he can not. 

THE WITNESS: I so identify it. It is dated October 
24,1946. 

• • • • 

72 Q Now, Mr. McNeill, when you say $2,500, was 
that the amount of the notes or was that the amount 

of the over-all— A The amount of the note, if I remem¬ 
ber right, was $2,000. Mr. Hankin insisted on $500 in 
cash. Now, I might be wrong in my recollection as to 
details, ladies and gentlemen. I hope I am not, but out of 
a loan I had obtained for her on her real estate, as part 
of my duty to her, I paid him $500 in cash. I think the 
notes were executed for the remainder of $2,000. That is 
my best recollection after three years. 

Q Now, I show you the notes which are Plaintiff’s 
Exhibit No. 1, that are in issue here. Those are numbered 
3 through 7. I ask you whether or not you can identify 
those as the notes you spoke of? A Yes, those are five 
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of the notes that were executed on that day, December 9, 
1946. 

Q Now, the first note that was executed, what amount 
was that, if you recall? A If there was a note for the 
first $500 it would be $500, but recollection is that that 
was cash. Whether they were all $250 notes for the $2,000, 
I am not absolutely certain. 

Q But they were all executed at the one time in 

73 your office? A That is right I paid Mr. Hankin 
myself $500 cash on account of the settlement. 

Q Now, did Mrs. Spilker at that time ask your advice 
concerning this matteer? 

MB. GOLDSTEIN: Same objection. 

THE WITNESS: I don’t recall. 

MR. GOLDSTEIN: Wait a minute. 

THE COURT: I will overrule the objection. 

THE WITNESS: I don’t recall that she asked my 
opinion about the value of Mr. Hankin’s services. 

MR. O’SHEA: May I have that answer again? 

THE WITNESS: I don’t think she asked me my opin¬ 
ion as to the value of his services. We had discussed the 
whole case before and I had expressed to her the opinion 
that if all the work he did, which was apparently very 
voluminous, was necessary work, that then I thought the 
settlement of $2,500 was a reasonable settlement, because 
it canceled out this existing contract for one-third of what 
might be recovered in the way of property as well as his 
fee. 

MR. SCOTT: Your witness. 

C ross-Examination 
BY MR. GOLDSTEIN: 

Q Of course, if this work was unnecessary it would 
not be reasonable. 

MR. SCOTT: I object to that. 

74 THE COURT: I will let him answer. 

THE WITNESS: That is what I told her, that 
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if there was unnecessary work done that should be con¬ 
sidered in determining the fee. 

• * • • 

75 BY MR. GOLDSTEIN: 

Q Now, will you finish it, Mr. McNeill? A 
After the notes were delivered I don’t recall any con¬ 
versations about the notes. Prior to the delivery of 
the notes I expressed the opinon that in order to get rid 
of this old contract that I thought $2,500 was a reason¬ 
ably satisfactory settlement if all the work Mr. Hankin 
had done had been necessary work in the ordinary prose¬ 
cution of a divorce case. 

Q Did you think it was? A I was not in the case 
with him until he had been in it probably a year. 

Q Did you express any opinion about the necessity 
for all this work that he had done? 

MR. SCOTT: I object to that. 

76 THE COURT: I will overrule the objection. He 
may answer the question. 

THE WITNESS: I did express this opinion to Mr. 
Hankin and Mrs. Spilker in conferences—not the confer¬ 
ence that day but in other conferences. 

MR. SCOTT: I want your Honor to recall they have 
stood on privilege. If they are going to go into these 
other conferences, I submit they have waived the privilege. 

MR. GOLDSTEIN: We have been overruled on that, 
your Honor. 

MR. SCOTT: If we are going to open up something 
beyond what he has already testified to, I object to it. 

MR. O’SHEA: He is testifying to the conversation 
that took place. 

THE COURT: Go ahead. 

BY MR. GOLDSTEIN 

Q Will you finish, Mr. McNeill? A I said to Mr. Han¬ 
kin and Mrs. Spilker together, probably more than once, 
that it seemed to me that this was just an ordinary divorce 
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case where husband and wife were claiming each had 
mistreated the other, and that a great deal of detail had 
been done in the way of conferences and memoranda, and 
detailed descriptions of little incidents that were unneces¬ 
sary, but I was not present when those conference were 
held and of course I am not competent to say they 
77 were utterly unnecessary but they appeared so to 
me. 

Q So that if the work that was done was unnecessary 
you expressed the opinion that the fee was out of line? 
A And it should be modified accordingly. 

MR. SCOTT: I object to that. Counsel is merely in 
a roundabout way trying to get this witness to say the 
fee was unreasonable. 

MR. 0 ’SHEA: There is no question about that. We 
do say it is unreasonable. 

THE COURT: I don’t believe whether the fee is reason¬ 
able or unreasonable if it were agreed upon and not pro¬ 
duced by fraud, duress or any other reason— 

MR. SCOTT: That is irrelevant too, your Honor. 

MR GOLDSTEIN: Are you making objections or do 
you want to cross examine? 

MR. SCOTT: I object to any question dealing with 

the sufficiency of consideration. 

• • • • 

82 MR. SCOTT: If your Honor please, at this time 
the plaintiffs would like to introduce into the record 
the case in the prior action involving the notes. 

THE COURT: All right. 

(The jacket in Case No. 452,054 was offered in evidence 
but not marked for identification.) 

MR. GOLDSTEIN: We object to that because we be¬ 
lieve it has no place in this action. 

THE COURT: On what theory do you think it is 
relevant? 

MR. SCOTT: Well, of course, it ties in not only with 
this case but with the prior motion. 
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THE COURT: Well, I have already passed on that. 
MR. SCOTT: This ties in. 

MR. GOLDSTEIN: We don’t agree on that. 

THE COURT: Well, great minds have always differed 
throughout the ages. 

MR. SCOTT: We claim this is one indivisible consid¬ 
eration. 

THE COURT: I will have to sustain the objection. 
I don’t think that has anything to do with it. 

• • • • 

85 Evidence on Behalf of the Defendant 

• • • • 

Emma Massa, 

• • • • 

Direct Examination 

• • • • 

87 Q Do you recall conversations pertaining to 
the signing of a note or notes with respect to any 

fee between your friend Mrs. Spilker and Mr. Hankin? 
A Yes, sir, I do. 

Q Were you present at any conversation! A I was 
present at the conversation—the first conversation about 
the notes. 

Q When? A I would say it was two days after De¬ 
cember 4, if that was the day of the trial—the last day. 

Q In other words, somewhere around the 6th or 7th? 
A Yes, sir. 

Q Who else was present? A Mrs. Spilker. 

88 Q Who else? Anyone else? A Mr. Hankin. 

Q Was Mrs. Harrow present at any conversa¬ 
tion you were present at? A Yes, she was, but not at 
the first one. 

Q At the first conversation do you recall any conver- 
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sation between Mr. Hankin and Mrs. Spilker with respect 
to the signing of those notes? A Yes. 

Q What was it? A Mr. Hankin told Mrs. Spilker he 
had some notes he would like to have her sign, and he 
brought out, I believe, those notes, six notes, and he said 
he would like to have her sign them immediately and she 
said, “Well, I don’t know whether I want to sign them or 
not.” He said unless she signed them— 

Q Keep your voice up. A Unless she signed them, 
“I will see there is no property settlement and no divorce, 
and I will stop the case and I can stop the case.” 

Q Were the notes signed on that occasion? A Not on 
that occasion. 

• * • • 

90 ME. SCOTT: I would like to make an objection 
at this time that this testimony of Miss Massa, if 

it is going to the element of duress, that I object to it on 
the ground it is not in the pleadings. 

THE COURT: All right. I will overrule it. 

• • • • 

91 Q What did Mrs. Spilker say to you in the 
presence of Mr. Hankin? A She said Mr. McNiell 

had advised her to sign the notes and take up the matter 
later. 

• • • • 

94 Cross Examination 

• • • • 

95 Q You were not present, were you, at the meeting 
between Mrs. Spilker, Mr. Hankin and Mr. McNeill 

at the time of the execution of these notes, were you? 
A I was there immediately after they were signed. 

Q But you were not there at the time they were exe¬ 
cuted? A No, sir, I was in the outer office. 

Q Isn’t it a fact, Miss Massa, when you were present 
at Mr. Hankin’s office on the 6th or 7th, as you have 
indicated, then you went over to Mr. Walker’s office, isn’t 
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it a fact that Mr. Hankin told Mrs. Spilker if she didn’t 
execute these notes that he would ask leave of the Court 
to withdraw from the case! A I don’t recall that. 

Q You do recall he said something to the effect he 
indicated he could stop the divorce, isn’t that correct? 
A Yes. 

• • • • 

98 BY MR. SCOTT: 

Q At that time when you testified concerning 

99 the conference which you now state you were present 
at, isn’t it a fact that you said then Mr. Hankin 

said if the notes were not executed that he would let the 
case go hang, is that correct? A Yes, he also said that. 


102 Mrs. Helen Harrow, 

• • • • 

103 Direct Examination 

• • • • 

104 Q Can you tell us—not exactly but as best you 
can—with respect to the trial of the case how long 

it was in days that you heard the conversation between 
these parties with respect to the notes or a fee? A At 
least five days after. 

• • • • 

106 BY MR. GOLDSTEIN: 

Q Within a five-day period before the signing 
of the note—you remember some time in between 

107 there? A Yes. 

Q What did Mr. Hankin say to Mrs. Spilker, not 
the exact language but in substance? A “If you don’t 
place your signature here and do what I say, there will 
be no divorce. There will be no property settlement. I 
can stop this divorce, I can stop this property settlement, 
and I will do so.” 
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• • • • 

108 Cross-Examination 

• • • • 

110 Q Mrs. Harrow, you have testified you heard 
quite clearly in Mr. Hankin’s own words that he 
could definitely say there would be no divorce action and 
no property settlement. You remember that very clearly! 
A I remember his words. 

• • • • 

112 Q You have testified to—you say there were 
other conversations along the same line as to the 

notes. Now, what were they? A There were other repe¬ 
titions of the same conversation. 

MB. GOLDSTEIN: What was that? 

THE WITNESS: There were repetitions of the same 
conversation. 

BY MB. SCOTT: 

Q When did they take place? A Within this period 
of time. 

Q Where did they take place? A In the outer offices 
of the building where Mr. McNeill has his office, was one 
place. 

• • • • 

113 Q You were not present at the time these notes 
were signed, were you? A I was not. 

• • • • 

114 BY MB. SCOTT: 

Q Now, Mrs. Harrow, isn’t it a fact that at the 
trial of the case Mr. Hankin brought against Mrs. Spilker 
for $250, at which time you were a witness, isn’t it true 
that at that time you testified that all that Mr. Hankin 
ever said at these conferences was that he would let the 
case go hang, isn’t that correct? A I answered the ques¬ 
tion and that was the answer. I was not allowed to elabo¬ 
rate. 
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1I8 Orxn D. Walker, 

• • • • 

Direct Exammation 

• • • • 

120 Q Do you recall where those notes were signed 

121 and who was present? A Yes, the notes were 
signed in our office. 

Q When you say our office, what do you mean? A 
Well, that was Senator Watson and Mr. McNeill and 
myself. 

• • • • 

122 Q All right. Tell us what occurred, what Mr. 
Hankin said to Mrs. Spilker to induce the signing 

of those notes? A In my presence and in my office and 
in the presence of Mrs. Spilker, he said, “If you don’t 
sign those notes I will prevent the property settlement and 
stop the divorce.” 

• • • • 

Cress-Examination 

• • • • 

123 Q You have indicated Mr. McNeill was* present 
at that time? A No, not in the conversation I 

had with Mr. Hankin. 

• • • • 

125 Q And in that case, was not the question of 
duress raised? A I think I raised it. 

• • • • 

129 Dorothy R. Spilker, 

• • • • 

Direct Examination 

• • • • 

134 Q Did there come a time when the case was 
ending? A Yes, sir. 

Q And who sat in the trial of the case as your counsel? 
A Mr. McNeill. 
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Q Who else? A Mr. Hanldn. 

Q Now, had you ever had any agreement up until that 
time about what fee he was going to charge you? A No 
definite agreement with Mr. Hanldn. 

• • • • 

135 Q How much did you pay Mr. Hankin? A I 
paid him $100, $500 and $250, in all. 

Q How much did you pay Mr. McNeill? A $1,250. 

Q Now there came a time when there was talk between 
you and Mr. Hankin on signing these additional notes 
which you eventually did sign, didn’t you? A Yes. 

Q Where did you sign them? A In Mr. Robert Mc¬ 
Neill’s office in the Bowen Building. 

Q Prior to the signing of those notes, what did Mr. 
Hankin say to you and what conversation did you have 
with him; where was it, and who was present, that induced 
you to sign those notes? Tell the ladies and gentlemen 
of the jury. A The conversation was in Mr. Hankin’s 
office about December—on a Saturday morning, about De¬ 
cember 9, or the Saturday before the close of the 

136 trial—as we understood, the final decision—Mr. Han¬ 
kin said in the presence of Miss Emma Massa and 

Mrs. Hankin was there part of the time, that unless I 
signed those notes he would stop the divorce procedure 
and stop my property settlement, and that he had the data 
with which he could do it, and he would do it 
Q Was that the inducement that made you sign those 
notes? A Yes, sir. I was very badly frightened about 
it 

• • • • 

Cross-Examination 

• • • • 

137 Q Did Mr. McNeill advise you to sign the notes? 
MR. GOLDSTEIN: I object to that as being 

irrelevant 

THE COURT: I will overrule the objection. 

THE WITNESS: He advised me to sign the notes to 
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this extent, that I possibly—if I felt—this is what he said, 
if I felt that Mr. Hankin would stop the property settle¬ 
ment it would be better to sign them, even though I had 
to do something about it later. 

# • • • 

Q Who was present at the time these notes were exe¬ 
cuted? A Mr. Robert McNeill and Mr. Hankin. 

* • • * 

139 BY MR. SCOTT: 

Q These notes you executed, Mrs. Spilker, is it 
not a fact they were for service rendered by Mr. Hankin in 
both the divorce and property settlement? A So Mr. 
Hankin stated. 

Q Well, it was a fact, was it not? A Yes. 

Q How many of these notes were signed at the time 
they were executed in Mr. McNeill’s office? A I can’t 
recall definitely. That day was more or less a dream, but 
as I recall, they were all signed at the one time in Mr. 
McNeill’s office. 

Q How many notes were there, Mrs. Spilker? A 
There were notes—I think seven—I can’t be sure about 
that 

Q Did there come a time when you paid off the first 
note? A I paid off the first note or Mr. McNeill paid 
off the first $500 in my presence to Mr. Hankin. 

• • * • 

146 Evidence on Behalf of the Plaintiff in Rebuttal 

• • • • 

Gregory Hankin, 

• • • • 

Direct Examination 

• • • • 

149 Q What did you say to Mrs. Spilker at that time? 
A At what time? 
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Q At the first conversation on Saturday. A At the 
' first conversation on Saturday I told her, as I had stated 
before, that unless our agreement as to the fees was 
reduced to writing in the form of promissory notes, that 
I would ask leave of the Court to withdraw from the case. 
Incidentally, that is the only thing a lawyer can do under 
the circumstances. He can not stop a divorce case nor 
can he stop a settlement, especially with other counsel 
present. 

• • • • 

153 Cross-Examination 

BY MR. GOLDSTEIN 

Q Did you or did you not in the presence of Mr. Walker 
say, 1 ‘If you don’t sign these notes I will prevent the 
property settlement and the divorce action?” A Not 
only did I not say that, Mr. Goldstein, but it would have 
been very silly to have said it because Mr. Walker is a 
lawyer and he knows that the only thing that a lawyer can 
do under the circumstances is to ask leave of the Court 
to withdraw from the case. 

• • • • 

155 Motion for Directed Verdict on Behalf of the 

Plaintiff 

MR. SCOTT: If your Honor please, the plaintiff at 
this time moves for a directed verdict on the following 
grounds: 

One, that on the basis of the testimony of the defendant 
herself, she admits that there is consideration for these 
notes. Two, that the only defense other than lack of con¬ 
sideration alleged in the answer is one of misrepresenta¬ 
tion, that she was induced to sign these notes upon the 
misrepresentation that if execution and delivery of these 
notes was not made, the best interests of the defendant in 
this litigation would not be served. That is an allegation 
of misrepresentation. It does not allege duress. It alleges 
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misrepresentation and it is our contention that on the 
basis of the evidence as submitted that there is no mis¬ 
representation of a material fact in this case; second, that 
that fact is false; third, that that fact was know to be 
false by the plaintiff; fourth, that the defendant relied 
on the misrepresentation; and fifth, was damaged thereby. 

The testimony, if any, bears on the question of 
156 duress which we as plaintiffs do not admit exists. 

It is our contention that based on the pleadings 
that the defense has not rebutted the plaintiff’s complaint; 
that plaintiff has proved the allegations in their complaint, 
and therefore this Court shouldj^rant a motion for directed 
verdict in favor of the plaintiff. 

THE COURT: All right. I will overrule your motion. 

• • • • 

167 Charge of the Court to the Jury 

THE COURT: Ladies and gentlemen of the jury, 
as you already know, this is a suit by Gregory Hankm 
against Dorothy R. Spilker in which he asks at your hands 
the sum of $1,250, based upon what he claims are his 
services rendered to her, which is evidenced by a series 
of promissory notes which have been introduced in evi¬ 
dence, and upon which he bases his suit or claim. Now, 
as I understand the law and I so instruct you, a promissory 
note is a negotiable instrument and it is known in law as 
reaching the highest dignity of that type of instrument. 
All that the law requires if you have a note in your posses¬ 
sion is that you must produce and prove the signature and 
then that makes out what we call a prima facie case. 

Now, the person against whom the claim runs has a 
right to introduce any appropriate defenses against 

168 that note. That is what we call an affirmative de¬ 
fense. Then of course the burden shifts. Now in 

this case the defendant admits those are her signatures. 
She admits she signed the notes, but she says she doesn’t 
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owe it because she was forced into signing them against 
her will. She says that be said, “If yon don’t sign these 
I will have the divorce case thrown out and I will prevent 
the settlement.” 

Now, the test is what was the impression made npon her 
mind? First, there is the question of fact to be deter¬ 
mined. This gentleman says he never made any such 
statement as that, and there is a very narrow issue after 
you reduce it to its lowest terms. He says that he entered 
into an agreement with her to give her service in the 
divorce case and also the settlement. Counsel very prop¬ 
erly stated to you that in a controversy such as this it is 
not within your province to go into the question of the 
reasonableness of the amount or the type of services. Did 
he render services and as a result of that did she give the 
promissory notes, and did she give them freely and vol¬ 
untarily, or did she give them under duress? 

Let me read to you just what our Court of Appeals said 
—the definition is very short—“The modem view is that 
any threat which deprives a party under contract of the 
free exercise of his will constitutes duress. It is duress if 
it is a wrongful threat that induces another to enter 
169 enter into a transaction under the influence of such 
constraint as precludes him from the exercise of free 
will and judgment That is what constitutes duress as a 
matter of law. As to whether or not duress existed in the 
particular transaction is usually a question of fact” 

Of course, it is a question of fact in this case. This 
gentleman has testified that he never used any duress, 
never made any threats, all he said was finally, “If you 
don’t sign these notes I will go in and ask the Court to 
let me withdraw.” You have heard Mr. McNeill testify 
as to what happened at the time of the execution of these 
notes. I won’t attempt to repeat his testimony. You 
remember it probably better than I. 

You have seen these exhibits. You have heard the wit¬ 
nesses for the defense. You have heard these two ladies 
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testify as to what was said. You have heard the lawyer 
who also testified and you have heard the defendant herself. 
They all, of course, use the language which they indicated 
and of course if you believe what they said to be true, and 
if you believe that it so impressed itself upon this lady’s 
mental state as to cause her to do this where she would 
no freely or ordinarily do it, I tell you as a matter of law 
that would constitute duress. 

Now, I am sure it is not necessary in this case, ladies 
and gentlemen, with twelve American citizens who consti¬ 
tute our juries, to even remind you that in the con- 
170 sideration of this case and every other case, we all 
stand on the same plane. Both plaintiff and de¬ 
fendant stand here before you with equal rights. Both 
have property rights involved. This gentleman seeks to 
get from this lady $1,250. On the other hand, she has 
property rights. She says he ought not to have that and 
she has given her reasons to sustain her contentions here. 
You ought not to be influenced by any prejudice or sym¬ 
pathy or any other reason, other than a fair and impartial 
consideration of the evidence and the law as I attempt to 
give it to you in my humble way. 

It is your prerogative, it is your right and it is your 
duty to determine the weight that you shall give to the 
testimony of each person who has taken the witness stand, 
and the only way the law says you can do that, the only 
measure you have of that is your own personal experience 
and your observation in the light of the witnesses on the 
witness stand—in the light of your own human experience, 
you look at the witnesses, you decide in your own mind if 
they have any interest in the outcome of the case. If so, 
whether their testimony has been colored by reason of that 
interest. It is your duty to consider that. You may not 
find that any of them have any interest that would influence 
their testimony, but it is your duty as a jury, when you 
go to the jury room, to take that into consideration, and 
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that applies to both sides. It doesn’t mean that 

171 because the plaintiff feels he has just cause—that 
is a perfectly normal, lawful, moral interest, you 

are not going to repudiate his testimony because of that 
—but it is your duty to scrutinize, to see if that interest 
would cause him to color his testimony. It is also your 
duty to apply the same rule to the testimony of the wit¬ 
nesses on his behalf, and also that same rule to the de¬ 
fendants and the witnesses produced on their behalf. 

After all, this is simple. If there has been no duress, 
if this gentleman gave this lady legal services and in con¬ 
sideration of that she gave him freely and voluntarily 
these notes, why, you ought to bring in a verdict in the 
sum of $1,250, with interest from the 9th day of December, 
1946. On the other hand, if you are satisfied that the 
defendant did not do this of her own free will and accord, 
and that the plaintiff induced her to do it by reason of the 
threat she alleges he made, and she did it involuntarily, 
of course, that would be duress and your verdict should be 
for the defendant. 

Is there anything further that I have overlooked? 

MR. SCOTT: Yes, I would like if your Honor would 
charge them on the law concerning misrepresentation. 

THE COURT: Misrepresentation is a statement by 
anybody alleging as an existing fact something which 
doesn’t exist, or which is calculated to deceive and does 
actually deceive—that is as I understand it—unless 

172 you have some better definition of misrepresentation 
—as I remember the rule, “Intends to deceive and 

actually does deceive.” 

MR. SCOTT: Do you care to comment on the evidence 
regarding misrepresentation in this case? 

THE COURT: No, no. No judge has any right to pick 
out any'evidence. 

MR. SCOTT: I mean regarding the issue of misrepre¬ 
sentation. 

THE COURT: Well, in the pleadings here the defend¬ 
ant relies on allegations that she was induced to do this 
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by misrepresentation. I will read that, so that there will 
be no question about it. 

MR O’SHEA: Paragraph 4. 

THE COURT: “The defendant further states that at 
the time of the alleged execution and/or delivery of the 
said notes, the relationship of attorney and client existed 
between the parties hereto; that the plaintiff was acting 
as attorney for and on behalf of the defendant and that 
there were certain matters in litigation, and that the exe¬ 
cution and delivery of the said notes were obtained and 
defendant’s signature thereto induced by the plaintiff upon 
the misrepresentation that if execution and delivery of the 
said notes were not made, the best interests of defendant 
in said litigation would not be served; that defendant states 
that acting only on such representations she exe- 
173 cuted and delivered the sued upon herein.” 

MR. SCOTT: Well, if your Honor please. I 
would like to have you state to the jury as to whether or 
not there was any material fact produced. 

THE COURT: That is a matter for the jury. I can 
not tell them that. 

MR. SCOTT: Shall we at this time, your Honor, make 
our objection to any part of the charge? 

THE COURT: Yes, you can come up now. 

(Counsel approached the bench and conferred with the 
Court as follows:) 

MR. SCOTT: On your Honor’s charge of duress, the 
plaintiff objects to the charge, since it is not a part of 
the pleadings. 

THE COURT: Well, of course, that is your objection 
all the way through. 

MR. SCOTT: Yes, and further we object to the charge 
on misrepresentation because it fails to apprise the jury 
of the fact that there is no evidence in this case of mis¬ 
representation. 

THE COURT: All right, sir. 

• • • • 
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APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

A. That in the opinion of appellee the questions are: 

1. Does estoppel by res judicata preclude defenses of 
misrepresentation and lack of consideration in a suit on 
five of a series of seven notes because in a prior suit 
between the same parties on a note of the same series 
the defenses of failure of consideration, duress and co¬ 
ercion and a counter-claim with a demand that all the 
seven notes in the total sum of $2,000.00 secured under 
duress from defendant by plaintiff including the note in 
suit be declared null and void, had been urged? 

2. Does the doctrine of res judicata estop the defense 
of misrepresentation upon a suit on five of a series of 
seven notes because the defendant, in a prior action 
between the same parties upon one note of said series, 
had interposed a counter-claim with a demand that all 
the seven notes including the note in suit be declared null 
and void wherein a finding and judgment was had on 
the note for plaintiff and a finding and judgment was 
had for plaintiff on the defendant’s counter-claim. 

3. The court below apparently did not find it neces¬ 
sary to pass on the other assignments of error urged 
by the appellant below but which are issues in this case, 
namely: 

A. Did the trial court commit error in denying motion 
to strike paragraph four of defendant’s answer which 
reads: 

“Defendant further states that at the time of the 
alleged execution and delivery of the said notes, the rela- 
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tionsliip of attorney and client existed between the 
parties hereto; that the plaintiff was acting as attorney 
for and on behalf of the defendant and that there were 
certain matters in litigation and that the execution and 
delivery of the said notes were obtained and defendant’s 
signature thereto induced by the plaintiff upon the mis¬ 
representation that if execution and delivery of the said 
notes were not made the best interests of defendant in 
said litigation would not be served; defendant states that 
acting only on such representations she executed and de¬ 
livered the notes sued upon herein.”, which motion was 
based on the ground that no misrepresentation was al¬ 
leged! 

B. Bid the trial court commit error in allowing counsel 
for defendant to discuss duress before the jury when 
the defense of duress had not been pleaded, over objec¬ 
tion of plaintiff! Bid the trial court commit error in 
allowing defendant to cross-examine plaintiff on matters 
concerning duress over the objection of plaintiff! 

C. Bid the trial court commit error in allowing evi¬ 
dence of duress by the defendant and her witnesses over 
objection of the plaintiff when duress had not been 
pleaded and must be affirmatively pleaded to be taken 
advantage of by the defendant! 

B. Bid the trial court commit error in denying plain¬ 
tiff’s motion for directed verdict at the conclusion of 
plaintiff’s and defendant’s case! 

E. Bid the trial court commit error in failing to in¬ 
struct the jury that there was no evidence of misrepre¬ 
sentation in the case upon request by plaintiff that this 
be done! 

F. Bid the trial court commit error in instructing the 
jury on the question of duress over objection by plain¬ 
tiff! 


• • • 
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G. Did the trial court commit error in failing to in¬ 
struct the jury that circumstances under which the notes 
were given negated the element of duress or misrepre¬ 
sentation? 

H. Did the trial court commit error in holding that 
Mr. McNeill, co-counsel and witness, could not testify 
about the circumstances under which the notes were 
given because it was privileged testimony when such 
privilege was asserted by counsel for the defendant? 

I. Do the findings and judgment of the court and jury 
manifest a disregard of the law and the facts of the case? 

J. Are the findings and judgment contrary to the 
law? 

K. Are the findings and judgment contrary to the 
evidence? 

L. Did the trial court err in denying plaintiff’s motion 
for judgment notwithstanding the verdict of the jury? 

M. Did the trial court commit error in refusing to 
allow the record of Case No. 452054 between the same 
parties admitted into evidence? 
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BRIEF OF APPELLEE 


COUNTER-STATEMENT OF CASE 

For the purposes of this counter-statement the appel¬ 
lant will be referred to herein as “Spilker” and the ap¬ 
pellee as “Hankin”. 

Mr. Hankin was engaged by Mrs. Spilker to represent 
her in a divorce action and in an ensuing property settle¬ 
ment. Other attorneys were also engaged by her at vari¬ 
ous stages of the divorce litigation, with Mr. Hankin 
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acting as co-counsel. While he was serving as co^counsel 
with Mr. Robert H. McNeill, Mr. Hankin obtained from 
Mrs. Spilker seven promissory notes for a total of 
$2,000.00, made out to him, five of which are the subject 
of this litigation. (App. 15A, 16A, 17A, 49A, 55A, 66A) 

These seven notes were executed on December 9, 1946 
in the office of Mr. Robert H. McNeill, co-counsel. They 
were made out in a numbered series extending from 
1 to 7. Number 1 was a demand note for $500.00, and 
each of the others was for $250.00. The maturity dates 
of these latter notes fell at three-month intervals from 
date of execution, with Number 7 maturing on June 9, 
1948. (App. 49A, 50A, 55A) 

The demand note was paid a few days after December 
9, 1946, but when Note Number 2 fell due, it was not 
paid. Hankin filed suit thereon, and after a trial on the 
merits recovered judgment. (App. 2A) In this action 
(Municipal Court Case No. 452054) Hankin pleaded the 
I note in full. In her answer Spilker said “that plain¬ 
tiff, as such attorney of record, refused to proceed in 
said divorce action involving a property settlement, unless 
the defendant would execute the note, which is the basis 
of plaintiff’s suit, that the defendant acting under duress 
and in fear of losing her divorce action and property, 
was unlawfully coerced into executing the said note.” 
She also defended by saying that she had to engage other 
counsel at a cost of $1,250.00, that the note in suit was 
' for an exorbitant and unconscionable fee for legal serv¬ 
ices, and that she had already overpaid Mr. Hankin for 
his services. (App. 3A, 4A, 5A) 

Thereafter, Hankin filed a motion to strike the answer, 
I chiefly on the ground that it contained scandalous and 
libelous matter. But he also stated that his refusal to 
proceed with the case unless the note were signed was 
neither “duress” nor “unlawful coercion.” In her reply 
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to the motion, Spilker stated: “no relief can be granted 
where a contract lacks the essential element of consent, 
and that since the note was executed under duress it was 
voidable. ’ 7 The motion to strike was overruled. 

Before trial Mrs. Spilker amended her pleadings by 
filing a counter-claim seeking recompense for the amount 
she had paid the attorney who took her case to trial, and 
she sought a determination that the amount already paid 
Hankin was to be considered full payment for the serv¬ 
ices. She also demanded “that all the notes in the total 
of Two Thousand Dollars ($2,000.00) secured under 
duress from the defendant by plaintiff, including the note 
in suit, be declared null and void and of no effect. .. . 77 
(App. 6A, 7A, 8A) 

The case was tried by the judge without a jury and 
resulted in a general finding in favor of plaintiff 
Hankin, who was awarded judgment on the note, and a 
disallowance of the counter-claim. (App. 2A) Spilker 
took no appeal. The issue of res judicata was first raised 
by plaintiff Hankin in a motion for summary judgment, 
Rule 56, Federal Rules of Civil Procedure, supported by 
affidavit on the grounds: 1) that the notes in question 
in Civil Action A-25,153 were part of a series of notes 
supported by an indivisible consideration and of which 
a determination was made by action brought by plain¬ 
tiff on Note No. 2 wherein this court held for the plain¬ 
tiff; 2) that all facts pertaining to the validity of all 
the notes, including the ones in the present action, were 
put in issue and were testified to at the trial of Civil 
Action 452054 and that the decision thereon constitutes 
res judicata. That this was an indivisible consideration 
for all notes was admitted by the affidavits filed in the 
answer to the motion for summary judgment. (App. 19A, 
20A, 21 A, 22A, 23A, 24A, 25A) The motion was denied 
on the grounds that “(a) it did not appear that the mov¬ 
ing party was entitled to judgment as a matter of law, 
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and (b) it did not appear that there was an absence of 
a genuine issue remaining for trial. ,, Hankin renewed 
1 the motion for summary judgment at the trial court. 
(App. 48A) Accordingly the case proceeded to trial, 
before a jury. (App. 31A) 

Spilker’s chief defense in the present action (Municipal 
Court Action No. A-25,153) was that of alleged mis¬ 
representation, rather than duress and coercion. She 
pleaded: “that the execution and delivery of the said 
notes were obtained and defendant’s signature thereto in¬ 
duced by the plaintiff upon the misrepresentation that 
if execution and delivery of the said notes were not made 
the best interests of defendant in said litigation would 
not be served. ...” (App. 14A, 15A) Hankin, after 
1 the answer was filed, moved to strike out paragraph four 
of the defendant’s answer on the ground that all of the 
elements necessary to a charge of misrepresentation 
were lacking. (App. 31A, 32A) (Rule 12(f) Municipal 
Court Rules) This motion was overruled. (App. 10A) 
Spilker also stated: “that she had, prior to the execu¬ 
tion of said notes, paid plaintiff in full for all profes¬ 
sional services performed by him on her behalf and 
there was nothing due and owing him and no good and 
sufficient consideration for the alleged signing and execu¬ 
tion of said promissory notes.” (App. 14A) 

At the conclusion of plaintiff’s and defendant’s case, 
a motion was made for a directed verdict on behalf 
of plaintiff. This was overruled by the court. (App. 
67A, 68A) Thereafter the court made charge to the 
jury. (App. 68A, 69A, 70A, 71A, 72A) 

After trial was had a jury returned a verdict in Spil¬ 
ker ’s favor. Hankin moved for judgment notwithstand¬ 
ing verdict. This motion was overruled. (App. 34A, 35A, 
36A, 37A, 38A, 39A) Hankin brought an appeal in the 
Municipal Court of Appeals for the District of Columbia, 
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Case No. 877, (App. 39A) assigning some fifteen errors. 
The case was argued on January 16, 1950 and decided 
March 10, 1950 by the Municipal Court of Appeals for 
the District of Columbia "with the instruction that the 
case be reversed and remanded with instructions to set 
aside judgment in favor of defendant and enter judgment 
on the notes for plaintiff. (App. 40A, 41A, 42A, 43A, 
44A, 45 A, 46 A, 47A) 

The decisive question decided by the Municipal Court 
of Appeals in the affirmative was whether Spilker was 
precluded by the doctrine of res judicata from denying 
liability on the notes and in so deciding apparently did 
not find it necessary' to pass on the other assignments 
of error urged in the case. 

SUMMARY OF ARGUMENT 

1. It is res judicata to assert a defense of misrepre¬ 
sentation to a suit upon five of a series of seven notes 
because upon suit by Hankin in a prior action on one of 
said series of notes, the mutuality of assent to the basic 
contract itself was specifically placed in litigation by 
Spilker’s defenses and counter-claim in the first case, 
therefore, she was thereafter estopped from relitigating 
the same question, and the Appeals Court below correctly 
applied the law relating thereto. 

2. The general application of res judicata as laid 
down in both Cromwell v. County of Sac, 94 U. S. 351, 
24 L. Ed. 681, and Davis v. Brown, 94 U. S. 423, 24 L. 
Ed. 204, are not in conflict with the decision of the 
Appeals Court in this case but on the contrary the Court 
applied the well defined test spelled out in these early 
Supreme Court cases as well as several decisions in this 
jurisdiction. 
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3. Paragraph four of defendants answer in Civil 
Action A-25153 purports to be one of misrepresentation. 
Paragraph four of defendant’s answer is in the manner 
of fraud and does not comply with Rule 8(c) of the 
Municipal Court Civil Rules and Rule 8(c) of the Federal 
Rules of Civil Procedure. Rule 8(c) restricts the pres¬ 
entation of affirmative defenses in an exclusive manner 
and defendants having defenses available under that rule 
should present them in accordance therewith. Further, 
paragraph four is not in accordance with Rule 9(b) of 
the Federal Rules of Civil Procedure, which states that 
in all averments of fraud or mistake the circumstances 
constituting fraud or mistake shall be stated with par¬ 
ticularity. All the elements necessary to a charge of 
misrepresentation are lacking in this defense. 

4. The trial court committed error in allowing coun¬ 
sel for defendant to discuss duress before the jury and 
to allow evidence of duress by the defendant when the 
defense of duress had not been pleaded and must be 
affirmatively pleaded to be taken advantage of by the 
defendant. It is a fundamental and vital principle of 
good pleading and practice that allegata and probata 
must correspond. The proof sought to be introduced 
was at variance with the pleading and the trial court 
commits reversible error in deciding a case on an issue 
not raised by the pleading. 

5. The court, at the conclusion of plaintiff’s and de¬ 
fendant’s case, had before it all the evidence and, under 
a motion for a directed verdict by the plaintiff, the court 
was called upon and must determine from that evidence 
and the inferences reasonably and justifiably to be 
drawn from it whether or not under the law a verdict 
should be directed for the party asking for it. The evi¬ 
dence of defendant was insufficient in fact and was in¬ 
sufficient in law to sustain her defense, hence failure by 
the trial court to direct a verdict for the plaintiff con¬ 
stituted error. 
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6. The defendant below sought to plead misrepresenta¬ 
tion as a defense and, although plaintiff at the trial 
court contended that there was no misrepresentation 
pleaded, it was allowed to stand and throughout the en¬ 
tire trial of the case there was no proof adduced to sup¬ 
port the allegation of misrepresentation, if there be one. 
Plaintiff below requested the court to instruct the jury 
that there was no evidence of misrepresentation in the 
case. It is submitted that it is within the province of 
the court to apprise the jury of lack of evidence and the 
refusal of the court to do so was error. Further, the 
instructions of the court should be based on and ap¬ 
plicable to issues raised by the pleadings, hence to sub¬ 
mit this case to the jury on the element of duress was 
error. 

7. The court was well apprised of the fact that Spilker 
consulted with Mr. Orin de M. Walker, who was an 
attorney, and also with Mr. McNeill, her co-counsel, both 
of whom, because of their familiarity with the case, were 
in a good position to advise her and therefore the court 
should have instructed the jury that circumstances under 
which the notes were given negated the element of 
duress. 

8. In the instant case the defendant’s counsel claimed 
privilege as to Mr. McNeill’s testimony concerning how 
the notes were given and, although the court allowed 
Mr. McNeill to testify as to the notes themselves, he was 
precluded from testifying about the circumstances under 
which the notes were given. The method of availing 
one’s self of the privilege is by claiming it after the 
question has been put. The witness must then decline 
to answer, stating the grounds. The privilege must be 
claimed personally, and an attorney in a suit cannot 
claim it for a witness nor an attorney acting for a 
witness. 
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9. The findings and judgment of the court and jury 
manifest a disregard of the law and the facts of the 
case, hence the findings and judgment are both contrary 
to the law and the evidence. The uncontradicted evi¬ 
dence shows that all these notes in the aggregate amount 
of $2,000.00 were issued for services rendered by the plain¬ 
tiff to defendant and that the consideration for the notes 
was indivisible and that the question of the sufficiency of 
the consideration was not an issue in this case. The evi¬ 
dence shows that the only persons present at the time of 
the execution of the notes were plaintiff, defendant and 
Mr. McNeill and that during all the time of their execu¬ 
tion and delivery of the notes nothing was said concern¬ 
ing any threat or coercion on the part of the plaintiff. 
The burden was on the defendant to establish fraud by 
clear and satisfactory evidence and must be strictly 
proved, which burden the defendant did not discharge in 
this case. 

10. At the trial court plaintiff set up a prima facie 
case and the defenses alleged thereto: one, lack of con¬ 
sideration and two, misrepresentation, faded out in this 
instance because it was admitted by the defendant that 
there was consideration for the notes and there was no evi¬ 
dence of misrepresentation. The only thing that was al¬ 
lowed to go to the jury was duress over the objection of 
the plaintiff, even though duress being an affirmative 
defense must be pleaded but was not pleaded, but never¬ 
theless was allowed to go to the jury. Under motion of 
plaintiff below for judgment notwithstanding the verdict 
of the jury there was nothing to go to the jury on, since 
the two defenses answered themselves and, on the basis 
of the pleadings and on the basis of the evidence as sub¬ 
mitted, which was insufficient to go to the jury, the mo¬ 
tion was proper and denial was error. 

11. The plaintiff at the trial court sought to introduce 
into evidence the record of Civil Action 452054 of the 
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Municipal Court as a basis for showing that the issues 
had been determined in a prior action and to offer re¬ 
buttal evidence to testimony offered by the defendant. 
The trial court committed error in not allowing the rec¬ 
ord of this prior action to be admitted in evidence for 
the court must notice facts which by common law (i.e. 
the decisions of court) have become fixed as proper sub¬ 
jects for judicial notice. 

ARGUMENT 

I. The Court Did Not Err in Granting Summary Judg¬ 
ment. 

The appellant’s statement of the questions presented 
does not reflect the real issues in the case. Appellant’s 
first question is stated as if the defense and the counter¬ 
claim related only to the note upon which suit in the prior 
action was brought. The facts are that the defense and 
the counter-claim were asserted against the entire series 
of notes, asking that all the notes be declared null and 
void and that the defendant be awarded judgment in 
money damages, (App. 6A, 7A, 8A) and a finding and 
judgment were had for plaintiff on the case in chief and 
the counter-claim (App. 2A). 

Spilker’s defense in the original suit was duress and 
coercion and struck directly at the heart of the contract. 
She specifically challenged its validity. She did not al¬ 
lege her defense went solely to Note No. 2 nor claim 
that the circumstances of the execution of that note were 
any different from those of the other notes. On the con¬ 
trary, she herself, by her answer to the first suit, put 
into issue all the notes and the basic contract itself. Her 
defenses of duress and coercion directly repudiated the 
mutual assent necessary to the validity of the contract, 
and by her counter-claim she sought an adjudication that 
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she owed Hankin nothing and “that all the notes in the 
total of $2,000.00, secured under duress from the de¬ 
fendant by plaintiff, including the note in suit, be declared 
null and void and of no effect.” Appellant contends 
that the Municipal Court for the District of Columbia 
could not have granted the relief asked for in the coun¬ 
ter-claim and accordingly it was not a proper pleading 
on behalf of defendant and could not have been conclu¬ 
sive of the subject matter now sued upon. While appellee 
does not admit that the Municipal Court for the District 
of Columbia lacked jurisdiction to grant relief asked for, 
nevertheless this court has held in Geracy, Inc. v. Hoover, 
77 U. S. App. DC 55, 133 Fed. 2nd 25: “Appellant now 
contends that the Municipal Court lacked jurisdiction to 
give judgment in the full amount of the claim; hence, 
that the adjudication cannot be said to have been one 
upon the same issues, between the parties, in a court of 
competent jurisdiction. That the Municipal Court lacked 
jurisdiction to give judgment in the amount of $2,859.00 
is not disputed. But that it had jurisdiction to try a 
defense, voluntarily submitted, to appellee’s claim for 
possession and for rent is beyond dispute. As appellant 
elected to plead its claim as a defense, the issue was 
within the jurisdiction of the court. But in the present 
case the Municipal Court decided that appellant had no 
cause of action for any amount, thus adjudicating ad¬ 
versely to appellant, the entire, fundamental and under¬ 
lying issue of liability, the elements of which are the same 
regardless of the amount involved. As that precise issue 
was thus fully tried and determined adversely to appel¬ 
lant, the determination became res judicata thereof.” In 
other words, the defendant, having elected to plead his 
claim as a defense, the issue was within the jurisdiction 
of the court. The Municipal Court of Appeals held that 
there was no doubt that these were substantially the same 
issues defendant had raised in defense in an action on 

s 

Note No. 2 and therefore under the rule of res judicata 
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not again available to her. The doctrine of res judicata 
includes defenses which might have been raised in the 
former action but which were not (Karrick v. Wetmore, 
25 App. D. C. 415). 

Under Rules 12 and 13 of Federal Rules of Civil Pro¬ 
cedure all defenses and counter-claims must be asserted. 
This means that if they are not asserted and judgment 
goes for the plaintiff they cannot be raised in a subse¬ 
quent action; otherwise, there would not be much mean¬ 
ing to the rule. A fortiori if the defenses were raised 
or a counter-claim were asserted this result must obtain. 
This disposes of the question whether a defense different 
from that previously asserted is raised, e.g„ duress in 
the first action and misrepresentation in the second ac¬ 
tion could be presented. 

When a new defense to a counter-claim or a different 
statement of a cause of action would impair or destroy 
rights established in the first action, then the party rais¬ 
ing such issue is estopped from relitigation. It would 
amount to a collateral attack on such judgment As was 
stated in Southern Pac. R. Co. v. United States, 168 U. S. 
1, 49, 42 L. Ed. 355, it would defeat the fundamental pur¬ 
poses of the doctrine: that of securing the peace and 
repose of society by a settlement of matters capable of 
judicial determination. The estoppel thus should be as 
broad as the issues determined in the prior judgment and 
merged therein. 

Though payable in periodical installments, what we 
have in this case was plainly an entire and single con¬ 
tract. The notes are all parts of the same contract; they 
merely evidence the time and manner of payment. As 
was stated in 2 Freeman, Judgments (5th Ed., $ 898, also 
50 C. J. S., Judgments § 712 (a) ! (2) and 736 (b), “. . . if 
such defense is interposed against either note, obligation, 
or installment and determined either to be or not to be 
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an existing and sufficient defense, such determination is 
conclusive of the existence or non-existence of such de¬ 
fense in any subsequent action upon any other note, obli¬ 
gation, or installment.” 

The mere change in the form of the action does not 
enable a party to escape the force of the prior judgment. 
As long as the identity of the issues can be ascertained, 
even though the methods and theories of presentation 
may differ the adjudication concludes the second litiga¬ 
tion, Phoenix Finance Corporation v. Iowa-Wisconsin B. 
Co., 8 Cir., 115 F. 2d 1. 

The true test of the identity of the issues is the iden¬ 
tity of the facts necessary to maintain the causes of 
action, Union Central Life Ins. Co. v. Drake, 8 Cir., 214 
Fed. 536, 545. A party may not prove a set of facts 
under one theory and then relitigate the same facts claim¬ 
ing that they amount to a different legal conclusion. Even 
when there are several grounds on which an action may 
lie, together they may add up to only a single cause of 
action or a single defense, and in Baltimore S. S. Co. v. 
Phillips, 274 U. S. 316, 71 L. Ed. 1069, in a tort action, 
the Supreme Court stated: 

“A cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts 
show. The number and variety of the facts alleged 
do not establish more than one cause of action so 
long as their result ... is the violation of but one 
right by a single legal wrong .’ 9 

The Municipal Court of Appeals applied the general 
application of the rule of res judicata as spelled out in 
Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 681, 
and in the several decisions in this jurisdiction, Great 
Atlantic & Pacific Tea Co. v. West, 56 App. D. C. 103, 10 
F. 2d 898; GUI v. Gill, 79 U. S. App. D. C. 357, 147 F. 2d 
154; Scholl v. Tibbs, D. C. Mun. App., 36 A. 2d 352, 72 
W. L. R. 351. 
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It can be seen from the well-defined test laid down by 
the Municipal Court of Appeals that the matters were 
not only comprehended and involved in the former action, 
but were actually put into issue by Spilker. It can be 
seen from the record (App. 15A, 16A, 17A) that all the 
notes in Civil Action 452054, two through seven were in 
evidence at this trial and that the court in this first ac¬ 
tion on Note No. 2, not only gave judgment for plaintiff 
on Note No. 2 but gave judgment to the plaintiff on the 
counter-claim wherein Spilker sought an adjudication that 
she owed Hankin nothing and “that all the notes in the 
total of $2,000.00, secured under duress from the defend¬ 
ant by plaintiff, including the note in suit, be declared 
null and void and of no effect . . .” (App. 2A) 

In Lacy v. Eller, 8 Tnd. App. 286, 35 N. E. 847, 848, a 
case which involved a series of notes and the question of 
res judicata, it stated as follows: 

“If it appears that the first judgment involved the 
whole claim, or extended to the whole subject-matter, 
and settle the entire defense to the whole of a series 
of notes or claims, and adjudicated the whole subject- 
matter of a defense equally relevant to and conclu¬ 
sive of the controversy between the parties, as well 
as in respect to other claims and defenses thereto, 
pertaining to the same transaction or subject-matter, 
then the first judgment operates as an estoppel to 
the whole . . .” 

Mutuality of assent to the basic contract itself, having 
been specifically placed in litigation by Spilker’s de¬ 
fenses and counter-claim in the first case, she was there¬ 
after estopped from relitigating the same question. This 
was not a situation where an equitable defense and coun¬ 
ter-claim were never filed, Schaiytell Fuel Corp. v. B. & C. 
Niebery Realty Corp 250 N. Y. 304, 165 N. E. 456, 458, or 
one in which the defense went only to part of the con¬ 
tract, KUander v. Hoover, 111 Ind. 10, 11 N. E. 796. 
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It is further submitted that the affidavit filed by the 
defendant in answer to motion for summary judgment 
filed by the plaintiff did not conform to Rule 51(d) of 
the Rules of the Municipal Court for the District of 
Columbia which requires that supporting and opposing 
affidavits shall be made on personal knowledge and shall 
set forth such facts as would be admissible in evidence 
and shall show affirmatively that the affiant is competent 
to testify to the matters stated therein. The affidavit of 
Dorothy R. Spilker states no facts which would be ad¬ 
missible as evidence. (App. 26A, 27A) It contains 
discussions as to conclusions of law and does not show 
that she is competent to testify on matters of law and 
makes all statements upon information and belief. The 
affidavit of Orin De M: Walker (App. 27A, 28A) states 
that in his opinion the issues raised in the present cause 
were not determined in Civil Action 452054 and that in 
his opinion there was no consideration for the signing 
and execution of the said note and that the fees charged 
were unreasonable. The second paragraph of the affidavit 
is based not upon the affiant’s own knowledge but upon 
information and belief. Neither of the affidavits filed by 
the defendant controverts any of the facts set forth in 
paragraphs one through nine of the plaintiff’s affidavit 
(App. 20A, 21A, 22A, 23A, 24A, 25A), these together with 
judgment entered in Civil Action 452054 constituting the 
complete defense of res judicata. A statement of one’s 
belief is not a statement of fact and no testimony to this 
effect would be admissible upon a trial. 

II. Assignments of Error Urged in the Municipal Court 
of Appeals Which Were Not Decided But Which Are 
Issues in This Case 

The Municipal Court apparently did not find it neces¬ 
sary to pass on the other assignments of error but which 
are issues in this case; therefore, in order to preserve 
the rights of the appellee, argument will be made on these 
assignments of error as follows: 
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A. The Trial Court committed error in denying motion 
to strike paragraph four of defendant’s answer 

The plaintiff in the trial court made a motion to strike 
paragraph four of the defendant’s answer (App. 31A, 
32A), on the ground that no misrepresentation was al¬ 
leged. This motion was denied. Appellee contends this 
was error. 

Paragraph four of defendant’s answer states as fol¬ 
lows: 

“ Defendant further states that at the time of the al¬ 
leged execution and delivery of the said notes, the rela¬ 
tionship of attorney and client existed between the parties 
hereto; that the plaintiff was acting as attorney for and 
on behalf of the defendant and that there were certain 
matters in litigation and that the execution and delivery 
of the said notes were obtained and defendant’s signa¬ 
ture thereto induced by the plaintiff upon the misrepre¬ 
sentation that if execution and delivery of the said notes 
were not made the best interests of defendant in said 
litigation would not be served; defendant states that 
acting only on such representations she executed and 
delivered the notes sued upon herein.” 

Under Rule 8(c) of the Municipal Court Civil Rules 
and Rule 8(c) of the Federal Rules of Civil Procedure, 
in a pleading to a preceding pleading a party shall set 
forth affirmatively accord and satisfaction, arbitration 
and award, contributory negligence, discharge in bank¬ 
ruptcy, duress, estoppel, failure of consideration, fraud, 
illegality, injury by fellow servant, laches, license, pay¬ 
ment, release, res judicata, statute of frauds, statute of 
limitations, waiver and any ether matter constituting an 
avoidance or affirmative defense. 

Clearly Rule 8(c) of the Federal Rules of Civil Pro¬ 
cedure restricts the presentation of affirmative defenses 
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in an exclusive manner and defendants having defenses 
available under that Rule should present them in accord¬ 
ance therewith. ( TJ . S. v. Ascher, 41 Fed. Supp. 895.) 

Under Rule 8(c) of the Federal Rules of Civil Pro¬ 
cedure in pleading to a preceding pleading a party is 
required to set forth affirmatively any matter constitut¬ 
ing an avoidance or affirmative defense. ( Jack Marni 
Chevrolet Co. v. Associated Investment Co., 125 Fed. 2d 
778.) 

Paragraph four of the defendants answer is in the 
manner of fraud and not in accordance "with Rule 9(b) 
of Federal Rules of Civil Procedure which states that in 
all averments of fraud or mistake the circumstances con¬ 
stituting fraud or mistake shall be stated with particu¬ 
larity. In setting forth fraud under the rule as 
set down in the Southern Development Co. v. SUva, 
125 U. S. 247, 31 L. Ed. 678, the following must be 
stated: 1) That the plaintiff had made a misrepresenta¬ 
tion in regard to a material fact; 2) that such representa¬ 
tion is false; 3) that such representation was not actu¬ 
ally believed by the plaintiff on reasonable grounds to 
be true; 4) that it was made with the intent that 'it 
should be acted upon; 5) that it was acted on by com¬ 
plainant to her damage; 6) that in so acting on it the com¬ 
plainant was ignorant of its falsity and reasonably be¬ 
lieved it to be true. All of these elements also are neces¬ 
sary to a charge of misrepresentation and all are lacking 
in this defense. That fraud must be alleged with par¬ 
ticularity see E. I. Dupont de Nemours & Co. v. Dupont 
Textiles, Inc., 26 Fed. Supp. 236, Aetna Casualty and 
Surety Co. v. Abbot, 130 Fed. 2d 40. It is submitted that 
the defendant falls far short of making out a plea of 
misrepresentation in paragraph four and that the court 
erred in not granting the motion to strike paragraph four 
of the defendant’s answer. 
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B. The Trial Court committed error in allowing counsel 
for defendant to discuss duress before the jury and 
to allow evidence of duress by the defendant 

It was error for the trial court to allow counsel for 
defendant to discuss duress before the jury or to allow 
evidence by the defendant and her witnesses or to cross- 
examine plaintiff on matters concerning duress over the 
objection of plaintiff when the defense of duress had not 
been pleaded and must be affirmatively pleaded to be 
taken advantage of by the defendant. It is a funda¬ 
mental and vital principle of good pleading and practice 
that allegata and probata must correspond. (Standard 
Oil v. Brown, 218 U. S. 78, 54 L. Ed. 939) That nothing 
can generally be proved that is outside the allegations 
and that the facts must be proved substantially as alleged 
is axiomatic. If they are not proved, a variance results 
and misleads the adverse party to his prejudice in main¬ 
taining his action. In the instant case there is no allega¬ 
tion of duress pleaded by the defendant and as has been 
said before by the appellant, duress being an affirmative 
defense, the facts constituting the defense should be 
alleged with sufficient certainty and definiteness to ap¬ 
prise the plaintiff thereof. (Nancy v. Gray, 143 Ala. 234, 
38 So. 916.) The trial court commits reversible error in 
deciding a case on an issue not raised by the pleading. 
(SchmidtJee v. Conesa, 141 Fed. 2d 634, 7 Federal Rules 
Service, 12 HI, Case 5) 

Allowing counsel for defendant to discuss duress 
before the jury, which defense did not comply either with 
Rule 8(c), Federal Rules of Civil Procedure, nor Rule 
9(b) of the Federal Rules of Civil Procedure, constitutes 
reversible error. Further, in allowing evidence of duress 
by the defendant and her witnesses (App. 61 A, 62A, 
64A, 65A), the court went beyond the scope of the plead¬ 
ing since the defendant’s counsel did not set up the 
affirmative defense of duress in his answer, nor did coun- 
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sel for defendant seek to amend his pleading to conform 
to the evidence under Rule 15(a) and (b), Federal Rules 
of Civil Procedure. To allow defendant this right of a 
variance between proof and pleading would mean that 
the answer for all intents and purposes was a nullity 
and appellee must wait until trial in order to be in 
position to meet the defenses of the appellant, clearly 
contrary to Rule 8(c) of the Federal Rules of Civil 
Procedure, and the purpose of setting up affirmative 
defenses with particularity and definiteness so that the 
opposing party may be apprised of the issues involved. 
With respect to allowing counsel for defendant to cross- 
examine the plaintiff on matters concerning duress con¬ 
stitutes error in the following respects: 1) The material 
sought to be cross-examined on was not within the scope 
of the direct examination of the plaintiff; 2) the cross- 
examination not only went beyond the scope of the direct 
examination but went beyond the scope of the pleadings 
themselves. 

C. The Trial Court committed error in denying plain¬ 
tiff’s motion for directed verdict 

The court, at the conclusion of plaintiff’s and defend¬ 
ant’s case, had before it all the evidence, and under a 
motion for directed verdict made by the plaintiff, the 
court was called upon and must determine from that evi¬ 
dence and the inferences reasonably and justifiably to be 
drawn from it whether or not under the law a verdict 
should be directed for the party asking for it. ( C . Crane 
& Co. v. Sesher, 178 Fed. 1022, Chicago, Milwaukee and 
St. Paul R. R. Co. v. Coogart, 271 U. S. 472, 70 L. Ed. 
1041.) These inferences must be based on probability, not 
on possibility, and must be reasonably drawn from and 
supported by the facts. The Court is not authorized in 
passing upon the motion for directed verdict to weigh the 
evidence or pass upon the credibility of the witnesses. 
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(Equitable Life Assurance Society v. Wells, 101 Fed. 2nd 
608.) In the case at bar plaintiff had clearly established 
a prima facie case. The defendant alleged two defenses: 
lack of consideration and misrepresentation. The de¬ 
fendant admitted consideration (App. 66A) and there 
was no evidence of misrepresentation. And even assum¬ 
ing that appellant could properly bring in evidence of 
duress, which appellee does not admit, the evidence of 
the alleged duress did not constitute duress as a matter 
of law. ( Rizzi v. Fanelli, 63 Atl. 2d 87, 77 Wash. Law Re¬ 
porter 393.) The evidence of defendant was insufficient in 
fact and was insufficient in law to sustain her defense. (Mt. 
Adams & E. P. Inclined Ry. Co. v. Lowery , 74 Fed. 463.) 
Hence failure by the court to direct a verdict for the 
plaintiff below constituted error. 

D. The Trial Court committed error in failing to instruct 
the jury that there was no evidence of misrepresenta¬ 
tion and on the question of duress 

The defendant below sought to plead misrepresenta¬ 
tion as a defense and, although plaintiff contended that 
there was no misrepresentation pleaded, it was allowed 
to stand, and throughout the entire trial of this case 
there was no proof adduced to support the allegation 
of misrepresentation, if there be one. On the contrary, 
the entire case of the defendant was based on an attempt 
to show duress by the plaintiff below. The Court, upon 
request of the plaintiff, was asked to instruct the jury 
that there was no evidence of misrepresentation in the 
case. (App. 72A) This was refused on the ground that 
it was not within the province of the court to comment 
on the evidence. It is submitted that it is within the 
province of the court to apprise the jury of the lack of 
evidence. ( Hanson v. Boyd , 161 U. S. 397, 40 L. Ed. 746). 
Further, the instructions of the court should be based on 
and applicable to issues raised by the pleadings. It was 
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error to submit this case to the jury on an issue not 
raised by the pleadings, namely, the element of duress. 
(App. 72A) (Denver Tramway Corp. v. Andersen, 54 

Fed. 2nd 214; Southern Rwy. Co. v. Montgomery, 46 Fed. 
2nd 990. 

E. The Trial Court erred in failing to instruct the jury 
that circumstances under which the notes were given 
negated the element of duress 

The court was well apprised of the fact that Spilker 
consulted with Mr. Orin de M. Walker, who was an 
attorney, and also with Mr. McNeill, her co-counsel, both 
of whom, because of their familiarity with the case, 
were in good position to advise her; and further, that 
the alleged statements were made on a Saturday and 
the notes were executed on the following Monday in be¬ 
tween which time defendant had every opportunity to 
seek advice from Mr. McNeill or Mr. Walker. On the 
contrary, she stated she did not ask Mr. McNeill about 
the stopping of the divorce and property settlement by 
Mr. Hankin (App. 65A, 66A). The court, further, had 
before it a consideration of the Rizzi case (supra); hence 
this evidence negated any threat which deprives the 
party to a contract of the free exercise of her will and 
what constitutes duress is a matter of law. (17 C. J. S. 
Sec. 168; 17 A. Jur., Duress and Undue Influence, Sec. 11) 

F. It was error to hold that Mr. McNeill could not testify 
about the circumstances under which the notes were 
given because privileged testimony 

The lower court committed error in holding that 
Mr. McNeill could not testify about the circumstances 
under which the notes were given because it was privi¬ 
leged testimony. This, the appellee contends, was error 
because in the instant case the privilege asserted con¬ 
cerning testimony as to how the notes were given was 
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claimed by the defendant’s counsel on her behalf and, 
although the court allowed Mr. McNeill to testify as to 
the notes themselves, he was precluded from testifying 
about the circumstances under which the notes were 
given by reason of the objection to questions concern¬ 
ing this by the defendant. The method of availing one’s 
self of the privilege is by claiming it after the question 
has been put. It is a prevailing doctrine to allow the 
examining attorney to put the questions and to allow 
them to stand on the record. The witness must then de¬ 
cline in each instance to answer, stating his reasons. The 
privilege must be claimed personally. An attorney in 
a suit cannot claim it for a witness, nor an attorney act¬ 
ing for a witness. {People v. Priori, 164 N. Y. 459, 58 
N. E. 668; Com. v. Shaw, 4 Cush. (Mass.) 594, Poddy v. 
Finnegan, 43 Md. 490). It can be seen here that the 
court erred in considering the objection to the testimony 
on the ground of privilege by defendant’s counsel rather 
than the objection to any testimony by the witness him¬ 
self. 

G. Findings on judgment of court and jury manifest 
disregard of law and facts of the case and findings 
and judgment are contrary to the law and the evi¬ 
dence 

The findings and judgment of the trial court and jury 
manifest a disregard of the law and the facts in the 
case, and the findings and judgment are contrary to the 
law and contrary to the evidence. The notes upon which 
the appellee brought this action are the notes numbered 
three through seven in a series of seven notes made by 
the defendant to the appellee as payee. The uncontra¬ 
dicted evidence shows that all these notes, in the aggre¬ 
gate amount of $2,000.00, were issued for services ren¬ 
dered by the plaintiff to the defendant (App. 66A); that 
the consideration for the said notes was indivisible and 
that the question of the sufficiency of the consideration 
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was not in issue in this case. Further, the uncontra- 
i dieted evidence shows that Note No. 1 of said series 
of notes was a demand note in the amount of $500.00 
and was paid by the defendant upon demand. That the 
defendant failed and refused to pay Note No. 2, which 
I was in the sum of $250.00; that the plaintiff brought an 
I action in the Municipal Court in the District of Columbia, 
Civil Action No. 452054, in which action the defendant 
i set up a number of defenses, alleging, among other things, 
i that the plaintiff obtained all the series of said notes 
through duress, including the notes upon which the pres- 
i ent action was brought, and asked the Court to declare 
all the notes null and void. In the present action, the 
defendant below and her witnesses (App. 61 A, 62A, 64A, 
65A) testified that the plaintiff had threatened that, if 
the defendant refused to execute the notes, he would 
I upset the property settlement and the divorce action and 
that the defendant, being in fear of said action on the 
part of plaintiff below, executed these notes in the pres¬ 
ence of Mr. McNeill, her attorney who represented her 
together with the plaintiff in the said divorce action 
i and property settlement. The uncontradicted evidence 
shows that the only persons present at the time of the 
execution of the notes were the plaintiff, the defendant 
and Mr. McNeill, that the plaintiff handed the said notes 
i to Mr. McNeill who, upon examining the same, handed 
them over to the defendant; that the defendant signed 
the notes and handed them back to Mr. McNeill, and the 
i latter handed them to the plaintiff; that during all this 
nothing was said concerning any threat or coercion on 
the part of plaintiff. 

The testimony of Miss Massa and Mrs. Harrow, wit¬ 
nesses for the defendant, showed definite inconsistencies 
not only as to the time of the alleged duress, but also 
i a variance from the testimony as given in the previous 
! Civil Action No. 452054. Miss Massa, however, did tes¬ 
tify that Spilker had told her that Mr. McNeill had ad- 
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vised her to sign the notes (App. 61 A); hence, the testi¬ 
mony on its face shows that fraud which is never pre¬ 
sumed but is an affirmative defense, was not established 
by clear and convincing proof, rather than by mere pre¬ 
ponderance of evidence. The burden was on the defend¬ 
ant to establish fraud by clear and satisfactory evidence 
and must be strictly proved. ( Fidelity and Casualty Co. 
of N. T. v. Geneva, 90 Fed. 2nd 874, Equitable Life Assur¬ 
ance Society v. Johnson, 81 Fed. 2nd 543.) 

Spilker testified, as did Mr. McNeill, that Note No. 1 
in the sum of $500.00 was paid voluntarily by the defend¬ 
ant thus after the alleged duress took place. (App. 57A, 
66A), and payments made after the alleged duress would 
constitute waiver of this defense. ( BushneU v. Loomis, 
234 Mo. 371,137 S. W. 257) 

Hence, it is clear that the findings and .-judgment of the 
court and jury manifest a disregard of the law and the 
facts of the case, and since the real issue submitted to 
the jury by the court was on the question of duress, the 
findings and judgment thereon are contrary to the law 
concerning same. 

H. The Court erred in denying motion for judgment 
notwithstanding the verdict of the jury 

The appellee contends that the trial court erred in 
denying motion for judgment notwithstanding the verdict 
of the jury and, as it applied in the instant case, after 
a motion for a directed verdict was made by Hanldn 
and a subsequent motion of non obstante verdieto by 
Hankin. Under the decision of the Baltimore-Carolina 
Line v. Redman, 295 U. S. 654, 55 Sup. Ct. 890, the 
court, in commenting on Rule 50, subdivision (b), Federal 
Rules of Civil Procedure, said that the court may dis¬ 
pose of a case after verdict just as it might have done 
by a properly directed verdict. The court is in position 
to decide a motion non obstante verdieto not only from 
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the standpoint of the law itself bnt nnder the Mass. 
Protective Assn. v. Mouber, 110 Fed. 2nd 203, and Aetna 
Casualty and Surety v. Yeates, 122 Fed. 2nd 350, that 
the judgment non obstante verdicto can be entered on 
i the ground of insufficiency of evidence when a motion 
for directed verdict was duly made. 

The grounds which form the basis for the motion itself 
are adequately set forth in App. 34A, 35A, 36A, 37A and 
need not be reiterated here but nevertheless are reaffirmed 
by appellee. 

The uncontradicted evidence shows that the only per¬ 
sons present at the time of the execution of the notes 
were Hankin, Spilker and Mr. McNeill; that Hankin 
handed the said notes to Mr. McNeill, who upon exam¬ 
ining the same, handed the said notes to Spilker; that 
Spilker signed the notes and handed them back to Mr. 
McNeill, and the latter handed them to the appellee; that 
during all this nothing was said concerning any threats 
or coercion on the part of Hankin. 

No evidence was introduced to show any misrepre¬ 
sentation on the part of Hankin of any material fact 
upon which Spilker relied to her damage. 

It is the contention of the appellee that Hankin set 
up a prima facie case, and that the defenses alleged 
thereto: one, lack of consideration, and two, misrepre¬ 
sentation, faded out in this case because a) it was admitted 
by Spilker that there was consideration for the notes and 
b) there was no evidence of misrepresentation. The only 
thing that was allowed to go to the jury was duress over 
objection of Hankin even though duress is an affirmative 
defense, must be pleaded but was not pleaded, but never¬ 
theless was allowed to go to the jury. The appellee 
submits that under this motion there was nothing to go 
to the jury on; that the two defenses answered them¬ 
selves. 
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On the basis of the pleadings and on the basis of the 
evidence as submitted, which the appellee contends in¬ 
sufficient to go to the jury, the motion for judgment for 
Hankin, notwithstanding the verdict of the jury, was 
proper and the denial of same was error. 

I. The Court committed error in refusing to allow the 
record of Case 452054 admitted into evidence at the 
trial 

The appellee sought at the trial to introduce into evi¬ 
dence the record in Civil Action 452054 as a basis for 
showing that the issues had been determined in a prior 
action and to offer rebuttal evidence to testimony offered 
by the defendant. The Court must notice facts which, 
by the common law, i. e., the decisions of courts, have 
become fixed as proper subjects for judicial notice. (Mc- 
Kelvey on Evidence, p. 24, 4th ed.) They notice them as 
the expression of, or the basis from which they may by 
legal reasoning arrive at the principles of the common 
law. (Story v. Ulman, 88 Md. 244, 41 A. 120) 

Failure of the trial court to take judicial notice or 
to admit into evidence the record of Civil Action 452054 
was error. 


CONCLUSION 

It is respectfully submitted therefore that the decision 
of the Municipal Court of Appeals was correct, and its 
judgment should be affirmed. 

Respectfully submitted, 

Thomas B. Scott, 

Charles W. Mandeb, 

Attorneys for Appellee 
716 Evans Building, 
"Washington 5, D. C. 


